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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4730) 


In re BEATRICE Foops Co., CARNATION COMPANY OF OKLAHOMA 


AND HAWK DaiRiges. AMA Docket No. 6-2. Decided July 10, 
1956.* 


Milk Order No. 6—Payments to Cooperative for Member- 

Producers—Statutory Authority—Policy of the Act—Re- 

quired Reports — Due Process — Notice — Administrative 

Procedure Act—Legal Remedy—Reimbursement—Official 
Notice—Dismissal 


Where an amendment to a milk order obligated handlers to make payment, 


after appropriate request, to a qualified cooperative association for 
its members’ milk instead of making payments directly to such member- 
producers where, the association is authorized by its members to 
collect payment for their milk with promise to indemnify the handlers 
and petitioners, who are handlers, complained of the amendment 
because: (1) statutory authority is lacking for the issuance of the 
amendment; (2) the amendment is contrary to the declared policy of 
the act; (3) the amendment is in conflict with and contrary to the 
section of the act which deals with the authority of the Secretary to 
obtain specified reports and information to be kept and furnished by 
handlers; (4) the amendment constitutes an illegal interference with 
the right of contract and, in effect, a deprivation of property without 
due process of law; (5) the amendment is invalid as it regulates 
producers in their capacity as producers; (6) petitioners were not 
granted sufficient time to prepare for the promulgation hearing at 
which evidence with respect to the contested amendment was adduced; 
(7) a court rather than the market administrator should determine 
whether a cooperative association is authorized to collect payments or 
verify the records of a cooperative; (8) the promise to indemnify is 
not clear in the amendment; and, (9) respondent requested that 
official notice be taken of the record of a promulgation hearing held 
subsequent to the issuance of the contested amendment and of the 
decision resulting from such hearing; held, (1) the statute authorizes 
the Secretary to provide for payment for milk delivered by producers 
and the method adopted by the Secretary is a valid exercise of ad- 
ministrative discretion; (2) the amendment clearly falls within the 
statutory policy of the act; (8) the reporting provision referred to 
relates primarily to compliance with the order and does not constitute 
the’ source of statutory authority for information necessary for the 


®The decision and order is published as revised by a supplemental order issued 
July 16, 1956. 
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carrying out of the order; (4) the evidence demonstrated that the 
arrangements between these handlers and the producers supplying 
milk to them contained none of the basic elements of a contract and 
vested no property right in petitioners; (5) the amendment does not 
regulate producers and does not apply directly or indirectly to any 
producer in his capacity as a producer; (6) the petitioners received 
notice not less than three days before the hearing which conforms with 
the notice requirements of the act and the rules of practice and Section 
4 of the Administrative Procedure Act; (7) the market administrator 
may make the determinations under the amendment which in no way 
prevents petitioners from appealing to the courts; (8) the petitioners 
are required to honor producers’ assignments and cannot complain 
if a promise of indemnification is less than desired; and, (9) requests 
that certain data be incorporated by reference and official notice taken 
are granted. The amendment in question is in accordance with the law 
and the petition should be dismissed. 


McInnis and Sullivan, of Oklahoma City, Oklahoma, for petitioners. Messrs. 
Clarence H. Girard, Julius C. Krause and Joseph A. Walsh, for Agricul- 
tural Marketing Service, Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
























PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioners are handlers 
under Order No: 6, as amended (7 CFR 906.1 et seq.), issued 
under the act which regulates the handling of milk in the Tulsa- 
Muskogee, Oklahoma, marketing area. The petitioners complain 
of an amendment to the order which became effective after 
notice, hearing, etc., on May 1, 1954, and which provides, in part, 
for payments by handlers for milk, under certain conditions, to 
a cooperative association of producers instead of directly to the 
individual member-producers. Petitioners filed with their petition 
an application for interim relief in which they requested that 
the contested amendment be suspended pending a final determi- 
nation of the petition on its merits. The application for interim 
relief was denied on August 4, 1954 (13 A.D. 769). 


It is alleged in the petition, in part, that statutory authority 
is lacking for the issuance of the amendment effective May 1, 
1954; that the contested amendment is contrary to the declared 
policy of the act and to sections 8c(13)(B) and 8d of the act 
(7 U.S.C. 608c (13) (B) and 608d) ; and that the amendment con- 
stitutes an illegal interference with the right of contract and, 
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in effect, a deprivation of property without due process of law. 
An answer to the petition was filed by the Acting Deputy Admin- 
istrator, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, upholding the contested amendment as in 
accordance with law. 

A prehearing conference was held before John Curry, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Tulsa, Oklahoma, on August 25, 1954, 
at which the parties stipulated, in part, that the record leading 
to the promulgation of the protested amendment be incorporated 
by reference in this proceeding. A hearing upon the petition was 
held before Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, in Tulsa, 
Oklahoma, on April 4 and 5, 1955. At the hearing, petitioners 
were represented by Roy L. Sullivan, Attorney at Law, Oklahoma 
City, Oklahoma. The respondent was represented by Julius C. 
Krause, Attorney, Office of the General Counsel, United States 
Department of Agriculture. Stuart H. Russell, Attorney at Law, 
Oklahoma City, Oklahoma, was allowed to intervene for the lim- 
ited purpose of oral argument and the filing of a brief on behalf 
of the Pure Milk Producers Association of Eastern Oklahoma. 
After the hearing, the parties filed briefs. On January 20, 1956, 
the hearing examiner issued a report conta ‘ning proposed find- 
ings of fact and conclusions and recommend:ng that the petition 
be dismissed. The examiner also recommenced the denial of re- 
spondent’s request that official notice be taken of portions of the 
record of a promulgation hearing held subsequent to the issuance 
of the contested amendment and of the decision resulting from 
such hearing. The petitioners filed exceptions to the hearing 
examiner’s report. Oral argument was held before the Judicial 
Officer on June 15, 1956. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners herein are as 
follows: 

Beatrice Foods Co., a Delaware corporation, whose principal 
office is at Chicago, Illinois, and whose place of business is 
the marketing area is 215 North Denver, Tulsa, Oklahoma. 
Carnation Company of Oklahoma, an Oklahoma corporation, 
whose address is 115 North Cheyenne, Tulsa, Oklahoma. 
Hawk Dairies, an Oklahoma corporation, whose address is 
2429 East 11th Street, Tulsa, Oklahoma. 
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The petitioners are all handlers subject to regulation under Order 
No. 6, as amended. 


2. The Pure Milk Producers Association of Eastern Okla- 
homa, formerly known as the Pure Milk Producers Association 
of Tulsa, Oklahoma, is an Oklahoma corporation which has been 
determined by the Secretary of Agriculture to be a qualified 
cooperative association under the provisions of the Capper- 
Volstead Act (7 U.S.C. 291 and 292) and section 906.5 of the 
order (7 CFR 906.5) having full authority in the sale of milk of 
members and engaged in making collective sales or marketing 
milk or its products for its members. Such determination has 
never been revoked or withdrawn. 


3. Members of the Pure Milk Producers Association of East- 
ern Oklahoma sign a marketing agreement with the cooperative 
whereby the member agrees to deliver all milk and dairy products 
produced by him for market to such person or place and in such 
manner as designated by the cooperative and the member makes 
the association his sole and exclusive agent to handle and market 
milk produced by him. The agreement further provides for a 
commission from the producer to the cooperative from the pro- 
ceeds of the sales of milk. The cooperative association has util- 
ized the power to designate the recipient of its members’ milk 
in order to divert milk to manufacturing plants when handlers 
in the marketing area have refused to accept the milk and to 
transfer milk between handlers’ plants in order to place a higher 
percentage of producer milk in Class I. The association has 
arranged for the hauling of milk and engaged in hauling opera- 
tions. In March 1951, the members authorized the association to 
collect for any or all milk sold by them and at a special member- 
ship meeting held on November 3, 1953, the bylaws of the asso- 
ciation were amended specifically to authorize the association 
to collect gross payments on behalf of member-producers and the 
blending thereof among the members. The association sought, by 
the proposal submitted at the promulgation hearing which pre- 
ceded the issuance of the amendment effective May 1, 1954, to 
clarify the order with respect to payments for member-producer 
milk. 


4. Prior to the effectiveness of the amendment to the order 
in issue, section 906.80 provided, in part, as follows: 
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“. . . Each handler shall make payment as follows: 


“... (c) On or before the 13th and 27th days of each 
month, in lieu of payments pursuant to paragraphs (a) and 
(b), respectively, of this paragraph, to a cooperative asso- 
ciation which so requests, with respect to producers for 
whose milk such cooperative association is authorized to col- 
lect payment, an amount equal to the sum of the individual 
payments otherwise payable to such producers.” 


5. Pursuant to notice published in the Federal Register on 
November 13, 1953 (18 F.R. 7195), a public hearing was held in 
Tulsa, Oklahoma, on November 17 and 18, 1953, on a proposal 
for amendment of the milk marketing agreement and order regu- 
lating milk handling in the Tulsa-Muskogee marketing area. The 
notice of hearing reads, in part, as follows: 

“Amendments to the order, as amended, regulating the hand- 
ling of milk in the Tulsa-Muskogee, Oklahoma, marketing 
area were proposed as enumerated below: 


“Proposed by Pure Milk Producers Association of Tulsa: 


“1. Delete paragraph (c) of § 906.80 and substitute there- 
for the following: 


“(c) On or before the 13th and 27th day of each month the 
association which so requests, with respect to producers for 
whose milk the cooperative association is authorized to col- 
lect payment (this authorization to collect payment to be 
determined by the market administrator), an amount to be 
equal to the gross sum of the individual payment to the 
cooperative association for its members’ deliveries deter- 
mined pursuant to paragraphs (a) and (c), respectively, of 
this section. 


“2. Delete § 906.31 and substitute therefor the following: 


“$906.31 Report of payments to nonmember producers and 
to a cooperative association and its members’ deliveries. On 
or before the 20th day of each month each handler should 
submit to the market administrator (a) a report of payment 
to a cooperative association for its members’ deliveries, 
showing the total pounds of milk and the total pounds of 
butterfat received from such producers, and the gross amount 
paid to the cooperative association for its members’ deliv- 
eries for the preceding month . . . 
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“3. Amend § 906.32 by adding the following as paragraph 
(a) and redesignating the present paragraph (a) as para- 
graph (b) and the present paragraph (b) as paragraph (c): 


“(a) Each handler shall submit to a cooperative association 
for its member-producers the following: 


“(1) On or before the 25th day of each month a report 
showing the total pounds of milk received from each such 
member-producer during the first 15 days of the current 
month and on or before the 10th day of each month a report 
for the preceding month which shall show (i) the total 
pounds of milk received from each such member-producer; 
(ii) the total pounds of butterfat contained in such member- 
producers’ milk; (iii) the number of days on which milk 
was received from each such member-producer, including 
for the months of April through June such member-producer 
deliveries of base and excess milk.” 


6. Upon the basis of the evidence introduced at the hearing 
and the record thereof, the Deputy Administrator, Agricultural 
Marketing Service, filed a recommended decision on February 15, 
1954 (19 F.R. 945), and time was given for filing exceptions. The 
petitioners herein filed exceptions to the recommended decision. 
A decision by the Assistant Secretary of Agriculture was filed 
on March 16, 1954 (19 F.R. 1511). The decision approves and 
adopts the recommended decision. The findings and conclusions 
contained in the recommended decision and approved and adopted 
by the final decision are as follows: 


“Based on the evidence presented at the hearing and the 
record thereof it is concluded that: 


“a) A qualified cooperative association which meets all 
conditions specified in this amendment is an association of 
the producers delivering to handlers with respect to which 
payment of uniform prices to such cooperative association 
for all milk purchased or received by handlers from its 
member-producers, may be required; 


“b) Payment to a cooperative association will, when made 
in the manner provided in this amendment, (1) enable the 
receiving cooperative association to blend the net proceeds 
of all its sales in all markets, and to conduct its marketing 
activities in such a manner as will tend to promote efficient 
methods of marketing of milk by producers, (2) facilitate 
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the channeling of milk by producers into available fluid 
milk outlets and the disposition of seasonal supplies in 
excess of current requirements therefore, in such a way as 
to augment the pooling and pricing provisions contained 
elsewhere in the order, and (3) contribute materially to the 
achievement and maintenance of stable conditions in the 
production, procurement and disposition of fluid milk in the 
Tulsa-Muskogee, Oklahoma, market; and 


“c) The existing order provision should be clarified and 
implemented to the extent indicated by this amendment. 

“The proponent cooperative association which has been 
determined by the Secretary to be qualified under § 906.5 
of the order is at present the only cooperative association 
from whose members handlers receive milk under the Tulsa- 
Muskogee, Oklahoma milk order. Now affiliated with the 
association are approximately 1070 producers, or about 82 
percent of all producers whose milk is priced by the order. 
Although the authority of this association to collect pay- 
ment for its member-producers is not for determination by 
this decision, the evidence supporting the proposed amend- 
ment cannot be appraised without considering the character 
of the proponent association and its marketing activities. 
“The Pure Milk Producers Association of Tulsa (here- 
after referred to as PMPA) is duly organized under the 
cooperative laws of the State of Oklahoma. To date it has 
operated in the manner commonly described as a bargaining 
association as contrasted with one which owns or operates 
a plant at which milk is physically received and from which 
it is disposed of in raw or processed form. Membership, as 
provided in the by-laws, is effected by the execution of 
a membership agreement between each member and the 
association. 

“This agreement is a form of agency contract commonly 
used by cooperative milk marketing associations by means 
of which the producer makes the signatory cooperative asso- 
ciation his sole and exclusive agent to handle and market 
milk produced by him with authority to designate the place 
and manner of its delivery. Under this membership agree- 
ment, each signatory producer agrees specifically to abide 
by the by-laws. 

“Heretofore the PMPA has been collecting payments for 
milk delivered to handlers by approximately 500 of its mem- 





AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 15 A.D. 767 


ber-producers—most of whom supply the Muskogee portion 
of the marketing area. One of the handlers under the Tulsa- 
Muskogee Order has a plant in each city and, with respect 
to milk received from member-producers at its Muskogee 
plant, remits sums due for milk received from such mem- 
bers to the association, but with respect to milk received 
from member-producers at its Tulsa plant, having the same 
type of membership agreement, this handler has thus far 
refused, along with several other Tulsa handlers, to remit 
in the same manner to the association. 


“In March 1951, the members of the PMPA authorized 
the association to begin collecting payments on their behalf, 
whenever the occasion arose, thus leaving to the manage- 
ment the decision as to when and how the cooperative would 
begin to collect for its members. After a series of marketing 
experiences involving the diversion of member milk and the 
problem of reblending the proceeds therefrom among its 
members, the PMPA submitted in July 1953, a written 
request to five Tulsa handlers not theretofore making pay- 
ments to the association on a voluntary basis, pursuant to 
§ 906.80 (c) of the order. Conferences followed during which 
the association volunteered to indemnify the handlers who 
paid the association, but apparently no agreement ‘was 
reached as to the character of such indemnification. In these 
conferences the handlers expressed doubt as to the right of 
the association to collect for its members unless a further 
limited authorization, separate from the membership agree- 
ment was given by each producer, and they declined to 
comply with the request of the association. 


“During this interval producers were approached directly 
by handlers concerning such further authorization. Some 
producers came to their association representatives for 
advice. To many other members, the matter was of no prac- 
tical consequence since payments were already being col- 
lected for milk received by handlers from them. A relatively 
few separate authorizations were received. 


“A special membership meeting was duly called and held 
on November 3 at which there was presented and adopted 
an amendment to the by-laws specifically authorizing the 
association to collect gross payments on behalf of member- 
producers and the blending thereof among the members. 
Thereafter the PMPA sought, by the proposal submitted at 
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this hearing, to further clarify the order in respect of pay- 
ments for member-producer milk. 


“Under existing membership agreements, the cooperative 
association is given explicit authority to designate the per- 
sons and places to which member milk is to be delivered. 
Under normal market conditions no change may be expected 
to result from the exercise of such authority in the relation 
of the vast majority of member-producers to their accus- 
tomed outlets, and the association, by its continued acquies- 
cence in such deliveries and its continuous representation 
of those producers in matters affecting their interests in 
these established outlets, such as the checking of weights 
and tests, representation in making adjustments or negotia- 
tion of any of the terms and conditions of delivery and sale 
of members’ milk, may be deemed to be exercising its 
authority to market members’ milk. The exercise of the 
authority becomes more obvious when, for various reasons, 
a quantity or number of member-producers are shifted from 
one handler to another or from a handler customarily re- 
ceiving such milk, to a nonhandler. 


“In the spring of 1953 a number of handlers in the Mus- 


kogee area turned back milk, thus throwing upon the cooper- 
ative a sudden responsibility of finding another market. 
This it did, and during the months of April through October, 
the association diverted approximately 4,500,000 pounds of 
milk. For this milk the association arranged the hauling 
and collected the proceeds and reblended the proceeds among 
its producers. The association, at one time, also acquired a 
truck for transporting diverted or transferred milk but 
found that for the time being, other means of transportation 
were satisfactory. 


“Shifts of milk by the association between handlers to 
date have been of lesser frequency and volume largely be- 
cause handlers expressly preferred to arrange for and handle 
such transfers themselves. However, the record shows that 
during 1952, quantities of other source milk (not priced) 
was classified in Class I while at the same time producer 
milk was classified in Class II. Because of such conditions 
and the possibility that one handler could be short, even 
though producer milk was generally available, opportunity 
still remains, to utilize a higher percentage of producer 
milk in Class I. A situation similar to that in 1952, could 
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reoccur. The record also indicates that plans were well 
advanced to develop within the association a more extensive 
base-rating system for the distribution of proceeds as an 
incentive to reduce wide seasonal swings in production. 


“Under a milk order, handlers are not required to accept 
milk even though it is fully qualified and approved for fluid 
use. The responsibility for finding the best available market 
and of marketing milk so as to bring the best returns under 
an order program remains with the producer or with the 
cooperative who represents him. Movement of milk into the 
highest available uses at all seasons of the year not only 
aids in achieving the highest possible returns for existing 
supplies under the pooling system contained in the order 
but benefits non-members as well as members. Maintenance 
of facilities through which milk may be shifted in the quan- 
tities and at the times when needed to maximinize [sic] its 
use or to remove excess seasonal supplies, provides a useful 
and a stabilizing element in the market. 


“Evidence in the record indicates that payment by the 
cooperative will facilitate the shifting milk either among 
handlers or to the most accessible manufacturing outlets 
when necessary, even though only marginal quantities may 
be shifted as compared with the total quantity marketed; 
that it is necessary to carry out any plan of base rating for 
members; that it will tend to make the average member 
more conscious of the association’s activity and services; 
that payment of haulers on behalf of members will enable 
the association to assist in dealing with hauling problems 
on a market-wide basis and will afford an avenue of frequent 
contact with members which, under the present system, is 
more susceptible of use to undermine member relations; 
and that such a method of payment should result in some 
reduction in the present cost to handlers of handling pro- 
ducer-payrolls. 


“An amendment offered at the hearing modified the orig- 
inal proposal so that certification by such a cooperative 
would be the basis for identifying the producers for whose 
milk payment would be required to be made to the certifying 
cooperative, and that as a prerequisite to acceptance of such 
certification the association agree to indemnify the handler 
who makes the payment in reliance upon the certification. 
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“For the purpose of determining the channels through 
which payment is to be made under the order, it is con- 
cluded that the certification of membership by an associa- 
tion together with a guarantee of the accuracy of that cer- 
tification on the part of the association affords a proper and 
sufficient basis for identifying the producers to whom pay- 
ment must be made through their cooperative association in 
the discharge of the obligation imposed on a handler by 
the order. 


“In order that marketing conditions may not be disturbed 
by prolonged controversy the authority of a claimant cooper- 
ative to collect payment on behalf of its members and the 
correctness of its certification in any instance where the 
certification is challenged by a producer or by a handler 
should be determined by public administrative authority. The 
market administrator is an appropriate person to make such 
a determination. 


“It is also concluded that the submission of each of the 
items of information described in the amendment to the 
cooperative which collects payment for its members is inci- 
dental to and necessary to the proper operation of this 


method of making payment. Such information is necessary 
for the association to check the accuracy of the total payment 
received, and to compute and transmit appropriate payment 
to each of its members. 


“It was proposed that the required information for mak- 
ing partial payments for milk received during the first fif- 
teen days of the current month be submitted by the 20th of 
each month and that such information with respect to final 
settlement for milk received each month be submitted by 
the 7th of the following month. Such dates should be the 
25th and 10th day, respectively. While it is true that the 
detailed information is known to the handler by the dates 
proposed, it may not be in the form at that time in which 
it may be transmitted conveniently to the cooperative asso- 
ciation. This is particularly true with respect to the infor- 
mation concerning final settlement for the month’s deliveries. 
Announcement by the market administrator of prices essen- 
tial to the calculation of the final amount due is not required 
until the 12th of the month. The dates adopted for furnish- 
ing the information will provide ample time for handlers 
to assemble such information and reasonable time for the 
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purposes of the cooperative association. No changes are made 
in the dates presently provided for payment of monies to 
the cooperative association. Under this sequence of dates a 
cooperative association will be in position to make payment 
to its members by the dates on which handlers are required 
to pay other producers. 


“Handler witnesses indicated their feeling that the pro- 
posal, would (a) introduce irregularity and difficulties in the 
process of making farm inspections, (b) encourage pro- 
ducers whose milk was diverted to become careless in the 
production and care of milk on the farm, (c) create added 
difficulty on the part of handlers in keeping their plants 
approved by health authorities, (d) reduce the effectiveness 
of their own efforts through their field men to correct unsat- 
isfactory conditions on the farm whenever they developed 
and (e) in general, result in a lowering of the quality of 
milk contrary to the objective of the order to secure a suffi- 
cient quantity of pure and wholesome milk for the market. 


“The record discloses, however, that of approximately 
100 producers who were diverted about 70 shifted or were 
shifted back to approved plants without any difficulty in 
maintaining production on an approved basis and that such 
diversions in no way adversely affected the approved stand- 
ing of the respective plants. It also discloses that while some 
modification of procedures were developed in order to keep 
in touch with diverted producers for the purpose of continu- 
ing periodic inspections of their farms, adequate inspection 
was continued. 

“On the other hand there is no indication in the record 
that, (a) handlers could not continue to use field men in 
the same manner and for the same purposes for which they 
are now used, (b) the cooperative association would not 
cooperate fully with the health authorities in keeping them 
in touch with member-producers whose milk may be diverted 
from time to time and in helping them to maintain proper 
standards of production and care of milk, (c) the cooperative 
association would not use or employ the necessary field men 
for this purpose or (d) the health authorities would not be 
as willing to cooperate with the cooperative association 
through their field men in dealing with its member-producers 
as they have in the past with handlers in similar matters. 
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“We are unable to find any convincing demonstration in 
this record that the quality of milk production in the Tulsa- 
Muskogee area would be adversely affected by the adoption 
of the proposed amendment. 


“A considerable portion of the testimony submitted in 
opposition to the proposed amendment expressed the view 
that the proposed changes were not in the best interests of 
its member-producers or of producers in the market gen- 
erally as contrasted with what the handlers had done or 
could do in the future on a voluntary basis. Concern was 
also expressed that the proposal would foster growth of. 
monopoly control by the proponent cooperative association 
in the marketing of milk to handlers, with consequences 
inimical to their interests, to those of consuming public and 
nonmember producers in that area, as well as tending toward 
a situation out of harmony with traditional standards of 
public policy towards monopolies in general. 


“Particular attention was drawn to the potential control 
which they asserted would come into the hands of an asso- 
ciation as an incident to taking over the function of 
paying haulers, both as to the persons for whom and the 
conditions under which, milk could be hauled and the use 
of haulers to disseminate information among producers. 
Those who so testified should be well informed since, in the 
past, it was they, and not the producers, who made payment 
to the hauler on behalf of the producer with producer’s 
money and were the ones to whom haulers looked for such 
payment. There was no adequate explanation or reason 
advanced, however, why a producer should not be allowed 
to pay his own hauling bills or why the producer would not 
be permitted to use his own association to do it for him. 
While the proponent association disclaimed having any pres- 
ent plans to take over the function of hauling or arrange- 
ments for hauling, except with respect to diverted milk for 
which it had to make them, it agreed that the problem of 
transporting milk from its member’s farms to receiving 
plants was a part of the marketing of milk in which the 
association, as such, had an interest and responsibility. As 
to what might be done in the future and its merits, in so far 
as the hearing record discloses, must be regarded at this 
time as speculation rather than as fact. 
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“The numerous Federal statutes designed to permit and 
to foster the growth of cooperative activity among farmers, 
including the Capper-Volstead Act of 1922, as amended, to 
which specific reference is made in the statute pursuant to 
which this milk order is issued, or the local statute under 
which the proponent cooperative association is organized 
place no limit on the number of, or the percentage of, pro- 
ducers supplying a particular market who may act together 
in a cooperative to market their own milk. Within the mar- 
keting areas now regulated by Federal milk orders, it is 
known to the Secretary and is common knowledge through- 
out the industry that in some of the areas a preponderant 
majority of all milk producers are affiliated with and act 
through, a single cooperative association. In other markets 
there may be and are numerous cooperative associations, 
some of which operate as bargaining associations and others, 
to varying degrees, carry their marketing functions into 
manufacturing or wholesale and retail channels of distribu- 
tion. At the same time, in all areas, as many milk producers 
as wish to, remain unaffiliated with any existing association, 
or are free to organize an association of their own. 


“Furthermore, the Department is not unmindful of the 
admonition contained in existing Federal law that in the 
exercise of the authority to issue milk orders, the Secretary 
shall accord such recognition and encouragement to pro- 
ducer-owned and producer-controlled cooperative associations 
as will be in harmony with the policy toward cooperative 
associations set forth in existing Acts of Congress, and as 
will tend to promote efficient methods of marketing and dis- 
tribution. There should be no restriction on the right of 
farmers acting through their cooperative, to market their 
milk in the manner they feel is to their best interest merely 
because other persons doing business with them feel they 
could do it better. 


“The Capper-Volstead Act, to which specific reference is 
made above, contains the limitations beyond which coopera- 
tive bargaining may not enhance price levels and also con- 
tains the procedural means to make that limitation effective. 
Apprehensions expressed concerning a possible monopolistic 
trend contained in this record, do not provide any basis, in 
and of themselves, for a denial of the proposal. 
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“General Findings 


“(a) The proposed marketing agreement and the order, as 
amended, and as hereby proposed to be further amended, 
and all of the terms and conditions thereof will tend to effec- 
tuate the declared policy of the act; 


“(b) The parity prices of milk as determined pursuant to 
section 2 of the act are not reasonable in view of the price 
of feeds, available supplies of feeds and other economic con- 
ditions which affect market supply of and demand for milk, 
in the marketing area and the minimum prices specified in 
the proposed marketing agreement and the order, as 
amended, and as hereby proposed to be further amended, 
are such prices as will reflect the aforesaid factors, insure 
a sufficient quantity of pure and wholesome milk, and be in 
the public interest; and 


“(c) The proposed order, as amended, and as hereby pro- 
posed to be further amended, will regulate the handling of 
milk in the same manner as, and will be applicable only to 
persons in the respective classes of industrial and commer- 
cial activity specified in a marketing agreement upon which 
a hearing has been held.” 


7. The order amending Order No. 6, as amended, was issued 
by the Assistant Secretary of Agriculture on March 25, 1954, 
and was published in the Federal Register on March 31, 1954 
(19 F.R. 1739). The amending order reads, in pertinent part, as 
follows: 


“§ 906.80 * * * 


““(c) (1) Upon receipt of a written request from a coopera- 
tive association which the market administrator determines 
is authorized by its members to collect payment for their 
milk and receipt of a written promise to reimburse the 
handler the amount of any actual loss incurred by him be- 
cause of any improper claim on the part of the cooperative, 
each handler shall (i) pay to the cooperative association on 
or before the 13th and 27th day of each month, in lieu of 
payments pursuant to paragraphs (a) and (b) respectively, 
of this section an amount equal to the gross sum due for 
all milk received from certified members, less amounts owing 
by each member-producer to the handler for supplies pur- 
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chased from him on prior written order or as evidenced by 

a delivery ticket signed by the producer, (ii) submit to the 

cooperative association on or before the 10th day of each 
month written information which shows for each member- 
producer (a) the total pounds of milk received during the 
preceding month, (b) the total pounds of butterfat con- 
tained in such milk, (c) the number of days on which milk 
was received, (d) for the months of April through June, 
the amount of base and excess milk received, and (e) the 
amounts withheld by the handler in payment for supplies 
sold, and (iii) submit to the cooperative association on or 
before the 25th day of each month written information 
which shows for each such member-producer the total pounds 
of milk received during the first 15 days of the current 
month. The foregoing payment and submission of informa- 
tion shall be made with respect to milk of each producer 
whom [sic] the cooperative association certifies is a member, 

which is received on and after the first day of the calendar 
month next following receipt of such certification through 
the last day of the month next preceding receipt of notice 
from the cooperative association of a termination of mem- 
bership or until the original request is rescinded in writing 
by the association. 


(2) A copy of each such request, promise to reimburse 
and certified list of members shall be filed simultaneously 
with the market administrator by the cooperative and shall 
be subject to verification at his discretion, through audit of 
the records of the cooperative association pertaining thereto. 
Exceptions, if any, to the accuracy of such certification by 
a producer claimed to be a member, or by a handler, shall 
be made by written notice to the market administrator and 
shall be subject to his determination.” 































8. The arrangements between the petitioners and the pro- 
ducers supplying milk to them in effect at the time of the pro- 
mulgation of the contested amendment did not constitute con- 
tracts for the purchase and sale of milk. Petitioners were under 
no obligation to accept milk offered by producers and producers 
were not obligated to sell milk to the petitioners. No fixed term 
existed for the delivery and acceptance of milk and neither the 
petitioners nor the producers supplying them with milk had any 
recourse for the failure to deliver or accept milk. 
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9. The market administrator for Order No. 6, as amended, 
determined that the Pure Milk Producers Association of Eastern 
Oklahoma was authorized by its members to collect payment for 
their milk. During the period May 19, 1954, through May 28, 
1954, the association, by letter, requested each petitioner to pay 
to the association an amount of money equal to the gross sum 
due from each petitioner for all milk received from members of 
the cooperative on and after July 1, 1954, less any amounts owing 
to each petitioner by a member-producer for supplies purchased 
by such member-producer. A certified list of members of the 
association supplying each petitioner was attached to the appro- 
priate letter and the association also promised to reimburse each 
petitioner for the amount of any actual loss incurred because of 
any improper claim on the part of the cooperative. The associa- 
tion further requested that the petitioners supply it with the 
information specified in the disputed amendment. 


CONCLUSIONS 


I 


The issue for decision herein is the validity of an amendment 
to the order which became effective on May 1, 1954, and which 
provides, in part, for payments by handlers for milk, under certain 
conditions, to a cooperative association of producers instead of 
directly to the individual member-producers. Petitioners question 
the statutory authority for the issuance of such a provision. Sec- 
tion 8c(5) of the act (7 U.S.C. 608c(5)) which authorizes pro- 
visions in orders reads, in part, as follows: 


“(A) Classifying milk ... and fixing, or providing a method 
for fixing minimum prices . . . which all handlers shall pay 
. . . for milk purchased from producers or associations of 
producers. ... [Emphasis supplied.] 


“(B) Providing: 


“(i) for the payment to all producers and associations of 
producers delivering milk to the same handler of uniform 
prices for all milk delivered by them: . . . [Emphasis 
supplied. ] 


“(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices 
for all milk so delivered . . .” [Emphasis supplied.] 
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The petitioners, in effect, interpret section 8c(5)(B) (i) and 
(ii) of the act to confer authority to order payments to be 
made to cooperative associations only when the association itself, 
as distinguished from the individual members, “delivers” the 
milk to a handler. In addition, petitioners are apparently qualify- 
ing the statutory language with requirements of ownership or 
title to the milk delivered in, or physical delivery of milk by, a 
cooperative association of producers. The petitioners read into 
this part of the act restrictions which we do not think are there.’ 
The term “deliver” or “delivering” as used in the law conveys 
a wide variety of meanings, and the proper scope to be accorded 
it in a given case depends upon the circumstances in which it 
is employed. In re Lancaster Milk Company, 13 A.D. 325, 335 
(1954). See also In re Tapor Dairies Co., 14 A.D. 77, 86 (1955). 
The cooperative here, by virtue of its agreement with its members, 
is given explicit authority to designate the persons and places to 
which the milk of its members is to be delivered and is made the 
sole and exclusive agent to handle and market milk produced by 
its members. Under the order, handlers are not required to 
accept milk even though it is fully qualified and approved for 
fluid use. The cooperative association has utilized and probably 
will continue to utilize the power to designate the recipient of 
its members’ milk in order to divert milk to manufacturing plants 
when handlers in the marketing area refuse to accept milk and 
to transfer milk between handlers’ plants in order to place a 
higher percentage of producer milk in Class I. Similarly, it has 
arranged for the hauling of milk and engaged in hauling opera- 
tions. We know of no reason why the term “delivering” in the 
act should be limited to the physical act of delivery or why there 
should be excluded from the phrase “association of producers 
delivering milk” associations of producers having control of such 
physical delivery as the agent of its members. 


The Congress was not seeking to solve the variant economic 
problems in the field of milk marketing by solutions rigidly lim- 
ited to a code of specifics or by ascribing rigid and sterile mean- 
ing to the terms of its enactment. United States v. Rock Royal 
Cooperative, 307 U.S. 53838 (1939) ; Queensboro Farms Products, 
Inc. v. Wickard, 187 F. 2d 97 (2d Cir. 1944) ; Bailey Farm Dairy 
v. Anderson, 157 F. 2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 

1See In re Babcock Dairy Co. et al., 10 A.D. 1298 (1951), reversed, Babcock Dairy 
Co. et al. v. Brannan, N.D. Ohio, October 23, 1952. To the extent that the District 
Court in the Babcock case reversed our decision therein with respect to the 


question of statutory authority for a similar provision, we are in disagreement 
therewith. 
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788 (1946) ; Dairymen’s League Cooperative Association v. Bran- 
nan, 173 F. 2d 57 (2d Cir. 1949), cert. denied, 338 U.S. 825 
(1949). Petitioners’ construction of the disputed term would, in 
effect, limit the words “associations of producers” as used in the 
act to “operating” or “plant-owning” cooperatives as distin- 
guished from other types of cooperatives. In United States v. 
Rock Royal Cooperative, supra, the Supreme Court held that 
there was no intent in sections 8c(5) (A) and 8c(5)(C) of the 
act (7 U.S.C. 608c(5) (A) and 608c(5) (C) to distinguish between 
the “sale” type of cooperative where the cooperative obtains title 
to the commodity and the “agency” type where the cooperative 
acts only as the agent of the members. The Court pointed out 
that neither the act itself nor its legislative history differen- 
tiates between types of cooperatives. The cooperative here is, in 
effect, the consignee for the sale of the milk of its members. The 
fact that the cooperative continues under ordinary circumstances 
to permit its members to ship their milk to their regular dealers 
does not lead to the conclusion that the milk was not “purchased” 
from the cooperative within the meaning of section 8c(5) (A) or 
was not “delivered” by the cooperative within the meaning of 
section 8c(5)(B). Since ownership or title is not a necessary 
element of “delivery” and as producers do not generally, and do 
not here, physically deliver milk to handlers, the distinguishing 
feature or necessary element of “delivery” under the statutory 
provision in question is at most the control over the physical 
delivery of milk to handlers. Such control has been vested in the 
cooperative involved herein by reason of its agreement with its 
members. In addition, such control is exercised by the association 
when it permits its members to ship their milk to their regular 
dealers. 

Moreover, as is true generally in the case of other statutes of 
a remedial nature, the courts have avoided narrow literalistic 
interpretations of the statutory language in favor of administra- 
tive constructions seeking to achieve the statutory objectives. 
United States v. Dotterweich, 320 U.S. 277, 280 (1943); Secre- 
tary of Agriculture v. Central Roig Refining Co., 338 U.S. 604 
(1950). To adopt petitioners’ construction of ambiguous statu- 
tory language is to ignore the special consideration given to 
cooperative associations of producers by the act? and the purposes 





2See, e.g., 8c(5)(E) and (F) and 8c(12). Section 10(b)(1) of the Agricultural 
Adjustment Act (1933) provides in part: “. .. The Secretary in the administration 
of this title shall accord such recognition and encouragement to producer-owned 
and producer-controlled cooperative associations of producers as will be in harmony 
with the policy toward cooperative associations set forth in existing Acts of Congress, 
and as will tend to promote efficient methods of marketing and distribution.” 
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of its enactment. The purpose of Congress was to reinforce the 
operations of cooperative marketing associations by section 8c (5) 
of the act. H.R. Rep. No. 952, 74th Cong., 1st Sess. 2 (1935) ; 
H.R. Rep. No. 1241, 74th Cong., 1st Sess. 7 (1935); Sen. Rep. 
No. 1011, 74th Cong., 1st Sess. 3 (1935). In addition, the Con- 
gress recognized that “since the efforts which farmers have made 
through their own cooperative associations have frequently been 
directed to the same objectives as have the marketing agreement 
and license programs under the Agricultural Adjustment Act, it 
is desirable that the Secretary of Agriculture should be author- 
ized to accord appropriate recognition and encouragement to 
farmers’ cooperative associations.” Sen. Rep. No. 548, 74th 
Cong., 1st Sess. 8 (1935). See also H.R. Rep. No. 952, supra, at 
p. 9; H.R. Rep. No. 1241, supra, at p. 13. Furthermore, the terms 
in section 8c(5) of the act “follow the methods employed by 
cooperative associations of producers prior to the enactment .. .” 
thereof (H.R. Rep. No. 1241, supra, at p. 9; Sen. Rep. No. 1011, 
supra, at p. 3), and one of the methods employed by cooperatives 
prior to the enactment of the statute was to collect money for 
its member-producers’ milk and make payment to the member- 
producers for their milk. See, e.g., Bartlett, Cooperation in Mar- 
keting Dairy Products 203-205 (1931). Petitioners’ narrow con- 
struction of the statutory language in question must fail as well 
by reason of the congressional intent as evidenced in the legisla- 
tive history. 

Nor is statutory authority lacking for the amendment effective 
May 1, 1954, even if it should be found that the term “delivering” 
contained in section 8c(5) (B) (i) and (ii) required some indicia 
of ownership of milk delivered to handlers not possessed by the 
cooperative. Section 8c(5) (B) (i) or (ii) does not require pay- 
ment to producers directly from handlers. The act authorizes the 
Secretary to provide for the payment for milk delivered by pro- 
ducers, but is silent as to the method of the payment. The Secre- 
tary may provide for a means of payment to producers if that 
method is supported by substantial evidence adduced at a public 
hearing and if the order resulting from such hearing, including 
the method of payment prescribed by the Secretary, tends to 


naomwonhroswoart> samo @® 


hte pete 
— in 


Oo res Oo DB" Oo ct OD TI ct OO 


_e 


“—S et cf © 


*Petitioners do not contend that the disputed amendment is not supported by sub- 
stantial evidence in the record of the pertinent amendment hearing. We conclude 
that the evidence adduced at the November 17-18, 1953, amendment hearing consti- 
tutes substantial evidence in support of the amendment effective May 1, 1954. Some 0 
of this evidence may be found at pages 20-35, 46-48, 51, 55, 57-61, 73-74, 79-80, 
138-140, 159-162, 183-187, 198-206, 247, 251-255, 258, 261, and 298-300 of the record 
of the November 17-18, 1953, amendment hearing and in exhibits 3, 4, 6, 7, 8, 9, 10, 
13, 14, and 15 introduced therein. t 
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effectuate the declared policy of the act.* “The background and 
legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leaves no doubt that Congress gave the 
Secretary broad discretion in its administration.” Queensboro 
Farms Products, Inc. v. Wickard, supra. The “terms of the Order 
are largely matters of administrative discretion” and the technical 
details “are left to the Secretary and his aides.” Stark v. Wickard, 
321 U.S. 288, 310 (1944). The responsibility of selecting the 
means of achieving the statutory policy and the relationship 
between the remedy and policy are peculiarly matters for admin- 
istrative competence. American Power & Light Co. v. Securities 
and Exchange Commission, 329 U.S. 90, 112 (1946) ; Secretary 
of Agriculture v. Central Roig Refining Co., supra, at 613-614. 
The method selected by the Secretary for the payment to pro- 
ducers delivering milk to handlers, i.e., the remedy, bears a rea- 
sonable relation to the accomplishment of valid legislative pur- 
poses—the promotion of efficient methods of marketing of milk 
by producers, the achievement and maintenance of stable condi- 
tions in the production, procurement and disposition of fluid milk 
in the marketing area and the channeling of milk by producers 
into available fluid milk markets together with the disposition 
of seasonal supplies in excess of current requirements. More- 
over, the method adopted for the accomplishment of the legisla- 
tive purpose is itself reasonable. As a condition precedent to 
payment to the cooperative, section 906.80(c) requires that the 
association be authorized by its members to collect payment for 
their milk and that the association promise in writing to reim- 
burse handlers the amount of any actual loss incurred by them 
because of any improper claim on the part of the cooperative. In 
effect, all that the disputed amendment does is to require the 
handlers to honor an assignment by the producers to the coopera- 
tive of the monies due because of the handlers’ purchase of milk. 
Common law and equity (Pomeroy, Equity Jurisprudence (1941 
ed., chapter VIII)) recognized assignments of this nature and, 
indeed, a debtor pays an assignor at his peril when he has notice 
of the assignment, 4 Am. Jur., Assignments § 98. We conclude 
that the statute authorizes the Secretary to provide a method for 
payment by handlers to producers delivering milk and that the 
method adopted is a valid exercise of administrative discretion. 

Yet another enabling provision exists in the act for the issuance 
of the contested amendment. Section 8c(7)(D) of the act (7 
U.S.C. 608¢c(7) (D)) authorizes provisions in orders “Incidental 
to, and not inconsistent with, the terms and conditions specified 
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in subsections (5), (6) and (7) and necessary to effectuate the 
other provisions of such order.” “Necessary,” as used in this 





connection in the act, does not mean indispensible, essential or { 
vital. Armour & Co. v. Wantock, 323 U.S. 126, 129-182 (1944) ; 
Borden Company v. Borella, 325 U.S. 679, 682-684 (1945); 
Roland Electrical Co. v. Walling, 326 U.S. 657, 664 (1946). See 
also Grant v. Benson, 229 F.2d 765 (U.C. Cir. 1955), cert. denied, . 
350 U.S. 1015 (1956). The authorization to include incidental | 
and necessary provisions in an order includes such provisions as , 
are reasonably suitable for carrying into execution the powers } 
expressly granted. In issuing the order, the Secretary made . 
extensive findings concerning the desirability of the protested J 
provisions. We believe that the reasons given in such findings are f 
ample to support the provisions as “incidental” and “necessary.” ‘ 
II 
Petitioners further object to the amendment effective May 1, t 
1954, on the grounds that it is contrary to the declared policy of | 
the act in that its avowed purpose is to obtain prices to producers e 
for milk above the level of parity, and that the amendment was ; 
not necessary to insure parity prices to producers. Petitioners b 
are in error in their understanding of the legislative purpose of 
the act. Section 2(1) of the act (7 U.S.C. 602 (1)) declares it ; 
to be the policy of the act to establish and maintain such orderly ti 
marketing conditions for agricultural commodities in interstate 
commerce as would establish parity prices, and section 8c(18) o 
(7 U.S.C. 608c (18)) modifies this to provide for the prices te 
therein described. Thus, it is the statutory policy to establish and ” 
maintain an orderly market. to bring about and maintain the e 
statutory price level. In re Terrace Park Dairy et al., 12 A.D. a: 
1383, 1893 (1953). See Wm. H. Heinemann Creameries, Inc. and al 
Kewaskum Dairy Company v. Ezra Taft Benson et al., E. D. Vv 
Wisconsin, decided October 30, 1953. See also United Milk Pro- ir 
ducers of New Jersey v. Benson, 225 F.2d 527, 529 (D.C. Cir. 0! 
1955); Grant v. Benson, supra, at 767. The findings and con- d: 
clusions of the decision which formed the basis for this amendment tc 
were to the effect that the contested amendment would tend to to 
promote efficient methods of marketing of milk by producers, tk 
would facilitate the channeling of milk by producers into avail- ai 
able fluid milk outlets and the disposition of seasonal supplies of 
in excess of current requirements, and would contribute mate- th 


rially to the achievement and maintenance of stable conditions fo 
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in the production, procurement and disposition of fluid milk in 
the marketing area. It was further found in the decision that 
the statutory price level applicable to Order No. 6, as amended, 
was not limited to parity, but was that described in section 
8c(18). The purpose of the contested amendment, as set forth 
in the decision in connection therewith, clearly falls within the 
statutory policy of the act. The question of whether the amend- 
ment effective May 1, 1954, tends to effectuate the declared 
policy of the act or the necessity therefor are not proper for 
decision in a section 8c(15) (A) proceeding. In re Clover Leaf 
Dairy Co., et al., 15 A.D. 339 (1956) ; In re Roberts Dairy Com- 
pany, 4 A.D. 84, 89 (1945); In re William S. Wright, 2 A.D. 
327 (1943) ; In re A. M. Goodman, 2 A.D. 377 (1943). 


Ill 


It is alleged in the petition that section 906.80(c) is invalid in 
that it is in conflict with and contrary to section 8d(1) and (2) 
of the act (7 U.S.C. 608d(1) and (2)) which deals with the 
authority of the Secretary to obtain specified information and the 
disclosure thereof. Petitioners contend that section 8d defines the 
books and records to be kept by handlers subject to an order and 
prescribes the reports and information to be furnished to the 
Secretary: Petitioners are laboring under an erroneous construc- 
tion of section 8d. The Secretary may obtain, pursuant to this 
section of the act, such information as he finds to be necessary 
to enable him to determine the extent to which an order, includ- 
ing the reporting provisions thereof, has been carried out or has 
effectuated the declared policy of the act and such information 
as he finds necessary to determine whether there has been any 
abuse of the privilege of exemption from the antitrust laws pro- 
vided in the act (see section 8b of the act (7 U.S.C. 608b) ). The 
information to be obtained under section 8d would appear to be 
of a broad general investigatory nature unconnected with the 
daily administration of orders. In fact, the type of information 
to be gathered pursuant to section 8d seems to relate primarily 
to compliance with an order issued pursuant to the act and with 
the antitrust laws, as modified by the act, for purposes of pos- 
sible punitive action, and to a general survey of the effectiveness 
of an order issued under the act. Section 8c(5) of the act states 
that milk orders shall contain only the terms and conditions set 
forth in sections 8c(5) or 8c(7) thereof. This further indicates 
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that the reporting requirements in section 8d are separate and 
distinct from any of the provisions or requirements contained in 
a marketing order. This provision, section 8d, clearly does not 
constitute the source of statutory authority for information fur- 
nished under this and other orders with respect to the ordinary 
operation of milk orders, that is, with respect to classification 
and pricing of, and accounting and payment for, milk as con- 
tended, in effect, by petitioners. This latter type of information 
is not concerned with “the extent to which ... (an) order has 
been carried out,” but is information necessary for the carrying 
out of orders. 


The data required to be reported by handlers under section 
906.80(c) of the amended order are of the latter type and are 
distinguishable from the information the Secretary is authorized 
to obtain under section 8d of the act. The information to be fur- 
nished by handlers to a qualified cooperative association author- 
ized to receive payments for its members is necessary for the 
association to check the accuracy of the total payment received 
and to compute and transmit appropriate payment to each of its 
members. Without such information, such an association would 
be unable to compute and transmit appropriate payment to its 
members. The reporting requirement contained in section 906.80 
(c) of the amended order was promulgated pursuant to section 
8c(7)(D) of the act (7 U.S.C. 608¢ (7) (D)) and such require- 
ment was found in the decision to be, and clearly is, incidental 
to, and not inconsistent with the terms and conditions specified 
in subsections 8c(5) and (7) of the act, and necessary to effec- 
tuate the requirements as to payment contained in section 906.80 
(c) of the order. The statutory restriction of confidentiality con- 
tained in section 8d does not apply to the information described 
in section 906.80(c) of the order inasmuch as such information 
is obtained pursuant to section 8c(7)(D) of the act and would 
not appear to be the type of information to be obtained under 
section 8d.* Moreover, the information to be supplied to the coop- 
erative is not of a confidential nature and normally would be 
furnished to the individual producers if payment were made 
directly to them, even absent order requirements therefor. Hand- 
lers are not required to divulge the disposition of the milk 
involved. 


‘“#The regulations under the act (7 CFR 900.210), however, require that informa- 
tion furnished pursuant to an order shall be kept confidential except as the order 
otherwise expressly provides, as the affected person may authorize disclosure, or as 
set out in the regulations in specific situations.” 


Ammdanmeren nen 
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IV 


Petitioners contend that the amendment effective May 1, 1954, 
constitutes an illegal interference with the right of contract and, 
in effect, a deprivation of property without due process of law. 
At the hearing in this proceeding, the petitioners, over respond- 
ent’s protests, introduced evidence with respect to alleged con- 
tracts between themselves and producers in effect prior to the is- 
suance of the contested amendment. While it does not appear that 
such evidence is relevant or material in this proceeding since it 
was not introduced at the promulgation hearing,’ we shall not 
pass on its admissibility, but shall decide the issue presented by 
petitioners on its merits. Cf. In re Lancaster Milk Company, 
supra, at 335. 


It is contended that the disputed evidence established that 
Hawk Dairies and Beatrice Foods Co. had oral contracts with 
each producer and that Carnation Company of Oklahoma had 
written agreements with each of the producers delivering milk 
to its plants. An examination of the evidence, however, demon- 
strates that the arrangements between these handlers and the 
producers supplying milk to them contain none of the basic ele- 
ments of a contract. Petitioners were under no obligation to 
accept milk offered by producers. Nor were any producers obli- 
gated to sell milk to the petitioners. No fixed term existed for 
the delivery and acceptance of milk and the parties to the alleged 
contracts do not appear to have any recourse for the failure to 
deliver or accept milk. Moreover, there could not have been an 
existing contract between Beatrice Foods Co. and the Rose Lawn 
producers at the time of the issuance of the contested amend- 
ment as Beatrice had not at that time acquired the Rose Lawn 
plant. Nor do the deduction authorization forms supplied by 
Beatrice and Carnation to producers and introduced into evidence 
alter our conclusion. Such cards merely constituted an authoriza- 
tion to the handler to deduct from monies due the producer for 
the hauling charges of an independent carrier selected by the 
producer, and for goods and materials obtained from the handler 
by the carrier upon the producer’s request with respect to the 
producers selling milk to Carnation Company of Oklahoma. The 
Beatrice form did not authorize deduction to be made for goods 
and materials but only authorized the handler to honor requests 

See, ¢.g., Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (3d Cir. 1945); 
Dairymen’s League Cooperative Association v. Brannan, supra, at 66; In re Ann 


Arbor Division of Detroit Creamery et al., 11 A.D. 1147 (1952); In re Kewaskum 
Dairy Company, 12 A.D. 1, 9 (1953); In re Terrace Park Dairy et al., supra. 
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by the hauler for goods and materials and contained a promise 
by the producer to pay for goods and materials so obtained. The 
deduction authorization agreements constitute a service per- 
formed by the handler for the producer when the producer de- 
livers milk but is not an agreement or contract for the purchase 
and sale of milk. The most favorable interpretation of the evi- 
dence introduced by petitioners could lead, at most, to a finding 
of a unilateral promise or offer to receive milk when proffered by 
the producer. See 1 Williston, Contracts, § 18 (Rev. ed. 1936). 
Such a promise would have no force and effect until the producers 
accepted the offer by each delivery of milk. Such an arrangement 
would not vest any property right in petitioners at the time of 
the promulgation of the contested amendment. Even if the dis- 
puted amendment interfered with the right of contract or abro- 
gated a vested property right created by contract, our conclusion 
herein would not be affected. See Nebbia v. New York, 291 U.S. 
502, 527 (1934) ; Norman v. Baltimore & Ohio Railroad Co., 294 
U.S. 240, 307-311 (1935) ; Fleming v. Rhodes, 331 U.S. 100, 107 
(1947) ; United States v. Baltimore & Ohio Railroad Co., 333 U.S. 
169, 175 (1948). 


V 


Petitioners ascribe invalidity to the disputed amendment on 
the ground that it is in conflict with section 8c(13)(B) of the 
act (7 U.S.C. 608c(13) (B)) which provides that no order issued 
under the act shall be applicable to any producer in his capacity 
as a producer. There is no merit to this contention. The amend- 
ment effective May 1, 1954, merely obligates handlers to make 
payment to a qualified cooperative association for its members’ 
milk instead of making payments directly to such member- 
producers where the association is authorized by its members to 
collect payment for their milk. The contested amendment does 
not regulate producers and does not apply directly or indirectly 
to any producer in his capacity as a producer. Even if the dis- 
puted amendment were in some way applicable to producers in 
their capacity as producers, it is doubtful whether the petitioners, 
i.e., handlers, could raise such an issue in this proceeding. See 
United States v. Rock Royal Cooperative, supra, at 560-561; 
Queensboro Farms Products, Inc. v. Wickard, supra, at 977-978. 


Petitioners complain that they were not granted sufficient time 
to prepare for the promulgation hearing of November 17, 1953, 
at which evidence with respect to the contested amendment was 
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adduced. It is petitioners’ position that the fact that they re 
ceived actual notice on Thursday of a proposed hearing on the 
following Tuesday and that they hired counsel on the Friday 
preceding the hearing leads to the conclusion that they were not 
afforded adequate notice in violation of the Administrative Pro- 
cedure Act (5 U.S.C. 1001 et seq.) and the requirements of 
procedural due process. Section 8c(17) of the act (7 U.S.C. 608c¢ 
(17)) provides that notice of a hearing upon a proposed amend- 
ment to an order given not less than three days prior to the date 
fixed for such hearing shall be deemed due notice thereof and 
section 900.4 of the applicable rules of practice (7 CFR 900.4) 
provides that the time of the hearing on amendments to orders 
shall not be less than three days after the date of publication of 
the notice thereof in the Federal Register. The notice of the 
hearing to be held on November 17, 1953, was published in the 
Federal Register on November 13, 1953. Hence, the notice re- 
quirements of the act and the rules of practice issued pursuant 
thereto were met by actual and constructive notice to petitioners 
on November 12 and 13, 1953, respectively. Nor could we hold 
that notice of an amendment hearing given not less than three 
days prior to the hearing constituted a violation of procedural 
due process as the petitioners cannot expect an agency charged 
with administering a statute to hold the statute unconstitutional. 
Panitz et al. v. District of Columbia, 112 F.2d 39 (D.C. Cir. 
1940); In re Edward R. Byer et al., 13 A.D. 873, 874 (1954) ; 
In re Corn Products Refining Company, 18 A.D. 1117, 1139 
(1954). See also Engineer’s Public Service Co. v. Securities and 
Exchange Commission, 138 F.2d 936, 952-953 (D.C. Cir. 1943), 
ordered dismissed as moot on motion of parties 332 U.S. 788 
(1947). At any rate, we find no lack of due process with respect 
to the notice afforded the petitioners of the amendment hearing 
of November 17, 1953, and no violation of Section 4 of the Ad- 
ministrative Procedure Act (5 U.S.C. 1003), especially in view 
of the relatively limited scope of the hearing and the fact that 
the subject matter of such hearing had been considered by 
petitioners for some time prior thereto. 


Petitioners aver that the market administrator is not the 
proper party to determine the question of whether a cooperative 
association is authorized by its members to collect payment for 
their milk or to verify the records of a cooperative. It is peti- 
tioners’ position, in effect, that authorization for collection of 
payment is a problem of construction and application of coopera- 
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tive membership agreements and is for the courts to determine. 
There is no merit to this contention. The petitioners, i.e., handlers, 
are here afforded a forum with right of appeal to court on the 
question of whether a cooperative association is authorized to 
collect payment for its members’ milk or the correctness of the 
market administrator’s determination that a producer is a mem- 
ber of the association, and producers are not estopped from 
obtaining a judicial determination on these questions, even as 
they relate to the order. Stark v. Wickard, supra. Moreover, the 
disputed amendment does not involve in any way the problem 
of legal remedy for breach of a membership agreement, as ap- 
parently contended by petitioners. It is unclear how petitioners 
can complain of the verification of certified lists of members by 
audit of the records of the cooperative pertaining thereto. In any 
event, verification of certified membership lists is clearly in- 
cidental and necessary to the method of payment established in 
section 906.80(c). 


Lastly, petitioners allege that a promise to reimburse or in- 
demnify is one of contract and must be mutually agreed upon by 
both parties thereto and that it is unclear as to the extent of 
the reimbursement proposed in the contested amendment. Peti- 
tioners are in the position of debtors who are required by the 
order to honor an assignment by the producers to the cooperative 
of the monies due because of their purchase of milk. The law 
does not require in this situation any promise of indemnification 
or reimbursement. The petitioners cannot complain if a promise 
of indemnification given is less than they desire. 


Respondent requested that official notice be taken of portions 
of the record of a promulgation hearing held subsequent to the 
issuance of the contested amendment and the filing of the petition 
herein. Respondent also requested that official notice be taken 
of the recommended and final decisions resulting from such hear- 
ing. Some of the data covered by the requests had been incorpo- 
rated by reference in the record of this proceeding (Tr. pp. 206- 
208). The hearing examiner, however, in his report denied the 
respondent’s requests. The materials for which official notice was 
sought concern a promulgation proceeding which involved a pro- 
posal to delete the contested amendment. The Acting Secretary 
of Agriculture, upon the basis of evidence adduced at the hearing 
upon the proposal, decided to retain the amendment (20 F.R. 
7211; 20 F.R. 5662). Since the petitioners are seeking in this 
proceeding a ruling that the amendment is invalid, we think the 
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data relevant and material. The incorporation by reference is 
upheld and official notice is taken as requested. Nevertheless, in 
view of the nature of petitioners’ challenge, which does not 
include lack of supporting evidence for the issuance of the 
amendment, and because we have concluded that there was ade- 
quate evidence in the November 17-18, 1953, amendment hearing 
record, we see no need for discussion of the additional evidence 
in the subsequent proceeding which led to retention of the 
amendment. 

In conclusion, Order No. 6, as amended, and all its provisions 
and applications complained of by the petitioners are in accord- 
ance with law, and the petition should be dismissed. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petition is dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 6, ‘as amended. 


(No. 4731) 


In re CORN PRODUCTS REFINING COMPANY. CEA Docket No. 55. 
Decided July 6, 1956. 


Supplemental Order—Stay Order Vacated—Previous 
Order Held in Abeyance for a Year 


Where a decision and order, 138 A.D. 1117 (1954), was stayed pending the 
outcome of an appeal and the court upheld the determination, the stay 
order is vacated and the decision and order, previously issued, is held 
in abeyance for one year and shall not become effective unless within 
that time the respondent is found to have exceeded the trading limits. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1) a decision was entered on December 8, 1954, 
finding that corn futures purchases of the respondent exceeding 
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the trading limits under the act and an order was entered ordering 
all contract markets to refuse trading privileges to the respondent 
for one day (13 A.D. 1117). A stay order was entered on Decem- 
ber 28, 1954, pending the outcome of an appeal by the respondent I 
to the United States Court of Appeals for the Second Circuit. 
The Court has upheld the decision and order of December 8, 
1954 (232 F.2d 554), and the court appeal has terminated. 


The stay order of December 28, 1954, is vacated. However, as ; 
pointed out in the decision and order of December 8, 1954, the 
questions involved were of such nature that reasonable differences 
of opinion might exist and we do not believe it necessary in the 
public interest to make effective at this time the order refusing 
trading privileges to the respondent. Consequently, the order of i 
December 8, 1954, is held in abeyance for one year and shall not 
become effective unless within that time the respondent is found 
after notice and opportunity for a hearing to have exceeded the 
trading limits under the act. 


(No. 4732) 


BEN KAPP AND CHLOE ANN KappP, d/b/a KAPP AND COMPANY v. 
OKLAHOMA NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 2189. Decided July 3, 1956. 


Shortage of Livestock—Jurisdiction of Secretary—Duties 
of Stockyard Owner— Failure to Notify Shipper of 
Shortage—Damages 


Where complainants purchased 46 calves at respondent’s stockyard and re- 
spondent held them in custody pending shipment to complainants’ 
customer but respondent delivered only 40 of the calves to the railroad 
and failed to notify complainants of the shortage and, as a defense for 
the damages claimed, respondent asked that the complaint be dismissed 
because it related purely to a railroad transaction which is not within 
the jurisdiction of the Secretary and that respondent was not respon- 
sible under the act, held, the motion to dismiss for lack of jurisdiction 
was denied because the loss of the 6 calves occurred prior to the rail- 
road transaction of loading and shipping and respondent is liable to 
complainants for the missing calves because respondent, being a stock- I 
yard owner, is required to furnish reasonable stockyard services and to 
observe reasonable practices in respect to such services and respondent 5 
violated the act by failing to safeguard livestock in its custody or 
by failing properly to deliver livestock. Complainants should be awarded 
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reparation in the amount of the value of the 6 calves plus expenses in 
connection with the shortage less the net proceeds being held for 
complainants’ account. 
Mr. John Chiaf of Cargill, Cargill & Chiaf, and Mr. Harold L, Mathias, of 
Oklahoma City, Oklahoma, for complainants. Respondent pro se. Mr. John 
L, Currin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. Ben Kapp and Chloe Ann Kapp, d/b/a 
Kapp and Company, complainants, filed a formal complaint on 
August 10, 1955, seeking reparations from the Oklahoma National 
Stockyards Company, respondent, in the amount of $689.67 to 
compensate them for damages resulting from the alleged failure 
of respondent on July 13, 1955, to properly carry out complain- 
ants’ loading order calling for the delivery for shipment from 
respondent’s stockyard by railroad of 46 calves. It was alleged 
that respondent delivered only 40 of the calves to the railroad 
and failed to properly notify complainants of the shortage which 
resulted in damages to them arising from the remaining six 
calves being without food and water for several days until com- 
plainants were aware of the shortage in the shipment, expenses 
in communicating and dealing with the consignee of the shipment 
concerning the shortage, and embarrassment to complainants 
and loss of customer good will. Following service upon respondent 
of a copy of the complaint and an investigation report prepared 
by the Packers and Stockyards Branch of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), respondent filed an answer on Septem- 
ber 29, 1955, denying any liability to the complainants, admitting 
that the loading order in question called for the delivery of 46 
calves in pen 11-88 at the stockyard, and alleging that it delivered 
all the calves in such pen but that upon loading the animals there 
were found to be only 40 calves, that respondent caused the rail- 
road bill of lading to show that only 40 calves were loaded and 
shipped, and that complainants received notice of the facts the 
following day by signing said bill of lading but took no exception 
until July 18, 1955, when they advised respondent that there were 
supposed to have been 46 calves in the shipment. The answer 
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alleges further that the six calves were then located at the 
stockyard and upon complainants’ refusal to accept them were 
sold for complainants’ account. 


In respondent’s answer motions were made that: (1) the 
complaint be dismissed because no cause of action was shown or 
sustained in either the complaint or the investigation report; and 
(2) the complaint be dismissed because it related purely to a 
railroad transaction which does not properly come under the 
jurisdiction of this Department but is subject to the jurisdiction 
of the Interstate Commerce Commission. The first motion was 
denied by the Presiding Officer for reasons given by him in rulings 
filed with the Hearing Clerk on November 23, 1955, which were 
served upon the parties. A ruling on the second motion was 
deferred pending development of the facts showing where the 
alleged shortage occurred. No objection has been made to such 
rulings. 


John L. Currin, Office of the General Counsel, was designated 
as Presiding Officer in the proceeding and presided at the oral 
hearing that was held in the case on March 30, 1956, at Oklahoma 
City, Oklahoma. John Chiaf, of the law firm of Cargill, Cargill 
& Chiaf, Oklahoma City, Oklahoma, and Harold L. Mathias, also 
of Oklahoma City, appeared for complainants. Oscar L. Holderby, 
President of the Oklahoma National Stockyards Company, 
appeared in behalf of respondent. Twelve witnesses testified and 
three documentary exhibits were made a part of the record at 
the hearing. On April 16, 1956, respondent filed suggested findings 
of fact, conclusions, and order and a brief in support thereof. 
Complainants filed no suggested findings of fact, conclusions, or 
order but filed written argument on April 30, 1956. 


FINDINGS OF FACT 


1. Complainants, Ben Kapp and Chloe Ann Kapp, d/b/a Kapp 
and Company, are husband and wife who at the times of the 
transactions hereinafter referred to were registered under the 
act as a dealer to buy and sell livestock for their own account 
at the Oklahoma National Stock Yards, Oklahoma City, Okla- 
homa, a posted stockyard subject to the provisions of the act 
which is operated by the Oklahoma National Stockyards Company, 
respondent. 


2. On July 12, 1955, complainants purchased 46 fat calves 
at the stockyard for the purpose of shipping them to Emmart 
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Packing Company, a customer of complainants at Louisville, Ken- 
tucky, in fulfillment of a so-called dealer order from Emmart 
Packing Company. 


3. On July 13, 1955, Lorenzo Paul Mendoza, an employee of 
complainants, drove 40 of the calves from pens adjacent to scale 
number 5 and the remaining 6 calves from pens adjacent to scale 
number 6 at the stockyard to pen 11-88 in which he placed the 
46 calves pending their shipment from the stockyard to Emmart 
Packing Company by railroad later in the day. After the 46 calves 
were placed in pen 11-88 Mendoza hooked and locked the gate 
thereto. 


4. On July 13, 1955, Mrs. Lillian J. Allen, complainants’ 
bookkeeper, issued a so-called loading order on a form provided 
by respondent calling for the delivery by respondent to the Frisco 
Railroad (St. Louis-San Francisco Railway Company) of the 
46 calves in pen 11-88 for shipment to Emmart Packing Company 
at Louisville, Kentucky. She also issued an application for a 
health inspection and shipping certificate to the Animal Disease 
Eradication Branch of the Department covering the 46 calves 
in pen 11-88. 


5. Thereafter, Mendoza telephoned to complainants’ office at 
the stockyard and erroneously informed Mrs. Allen that the 46 
calves were yarded in pen 11-90 which is immediately across 
the alley from pen 11-88. Mrs. Allen then issued another loading 
order calling for the delivery for shipment of the 46 calves which 
Mendoza had informed her were in pen 11-90. 


6. Later in the day on July 13, 1955, it was discovered by 
Harry A. Cobb, Jr., an agent for the railroad, that there were 
no calves in pen 11-90 and that the 46 calves in question were 
in pen 11-88. He contacted complainants’ bookkeeper and the 
loading order with reference to pen 11-90 was cancelled. The 
loading order covering pen 11-88 was subsequently delivered to 
respondent’s train loading crew for execution. 


7. About 2:00 or 3:00 p.m. on July 13, 1955, Ben Kapp 
visited pen 11-88, counted the calves therein, and found that 
there were 46 calves in such pen. 


8. About 3:00 p.m. on July 13, 1955, T. L. Cline, an employee 
of the Animal Disease Eradication Branch at the stockyard, 
visited pen 11-88 pursuant to complainants’ application for a 
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health inspection and shipping certificate with respect to the 46 
calves, inspected and counted the calves in such pen and found 
that there were 46 calves therein, and reported his findings to 
his supervisor, Dr. Raymond C. Surface, who caused a certificate 
to be issued permitting the interstate shipment of such calves. 
When Cline finished inspecting and counting the 46 calves he 
locked the gate to pen 11-88. 


9. Neither complainants nor employees of the Animal Disease 
Eradication Branch had keys to pen 11-88 on July 13, 1955. 
Such keys are kept in the custody of employees or officials of 
respondent. 


10. During the period from 7:25 to 8:00 p.m. on July 13, 
1955, respondent’s train loading crew, consisting of William R. 
McIntosh, Roy Hicks, and Elmo C. Bellah, delivered 40 of com- 
plainants’ calves from pen 11-88 to the railroad loading chutes 
at the stockyard where the animals were loaded into car SF 
47739. McIntosh, who was on horseback, unlocked the gate to pen 
11-88 and drove the calves through the stockyard to the railroad 
loading chutes. He counted 40 calves as the animals left the pen 
and followed them through the stockyard for a distance of about 
200 yards to the loading facilities. He did not know how many 
calves there were supposed to be in the shipment until he arrived 
at the loading facilities. Roy Hicks was stationed at the chutes 
where the animals were to be loaded into the railroad car and 
counted 40 calves in the drive. Hicks knew there were supposed 
to be 46 calves in the shipment. Elmo C. Bellah, who was in 
charge of loading the train of which car SF 47739 was a part, 
was stationed at the car and counted 40 calves as the animals 
entered the car. He also knew there were supposed to be 46 
calves in the shipment. At Bellah’s request McIntosh rode back 
through the stockyard along the route over which he had driven 
the calves from pen 11-88 for the purpose of ascertaining 
whether the 6 missing calves were still in one of the alleys and 
attempting to locate a representative of complainants in the 
vicinity of such pen. He did not find the calves or a representative 
of complainants and reported back to Bellah. No further attempt 
was made on July 13, 1955, to contact a representative of com- 
plainants with respect to the shortage of 6 calves. Bellah marked 
the loading order “6 short” and it was returned to the railroad 


office. 
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11. There was a large number of livestock ‘at the stockyard 
on July 13, 1955, some 80 railroad cars were being loaded with 
livestock for shipment from the stockyard during the late 
afternoon and evening of that day, and the train loading crew 
was pressed for time in loading the train so that it could depart 
on schedule. 


12. The train with complainants’ 40 calves left the stockyard 
sometime during the evening of July 13, 1955, and complainants 
were unaware that their shipment had departed 6 calves short. 


18. Complainants’ bookkeeper was on duty in their office at 
the stockyard during the time of the removal from pen 11-88 
and loading of the 40 calves by respondent’s train loading crew 
and thereafter until about 9:30 or 10:00 p.m. on July 18, 1955. 
She was not contacted by anyone concerning the shortage of 6 
calves on such date. 


14. Sometime after the loading order covering the calves in 
pen 11-88 was returned to the railroad office by respondent’s 
train loading crew a bill of lading covering the shipment was 
prepared by railroad employees which stated that 40 calves had 
been shipped from the stockyard to Emmart Packing Company. 
About noon the following day, July 14, 1955, such bill of lading 
was presented to complainants’ bookkeeper who signed it for 
complainants. She did not observe that it covered only 40 calves 
instead of the 46 that were scheduled to have been shipped. 


15. On Monday, July 18, 1955, a representative of Emmart 
Packing Company telephoned to complainants from Louisville, 
Kentucky, and advised Ben Kapp that the shipment was 6 
calves short and that complainants’ draft for the price of the 
A6 calves was being dishonored. 


16. Ben Kapp thereupon reported to officials of respondent 
his information that the shipment of July 13, 1955, had left the 
stockyard 6 calves short. The 6 calves were then located in pens 
in the immediate vicinity of pen 11-88. The 6 calves were offered 
to complainants by respondent and complainants refused to 
accept them. 


17. Respondent thereupon consigned the 6 calves to Ralph O. 
Wright & Sons Livestock Commission Company at the stock- 
yard with instructions to sell them for complainants’ account. 
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18. On July 20, 1955, Ralph O. Wright & Sons Livestock 
Commission Company sold the 6 calves pursuant to the in- 
structions from respondent for net proceeds totaling $547.68. 
The commission company offered such net proceeds to com- 
plainants and to respondent neither of whom would accept 
them. Such net proceeds are being held by Ralph O. Wright & 
Sons Livestock Commission Company pending resolution of the 
dispute between complainants and respondent that is the sub- 
ject of this proceeding. 


19. It is a custom at the stockyard for respondent promptly 
to notify shippers of livestock when it is discovered that a dis- 
crepancy exists between the number of livestock ordered to be 
delivered for shipment and the number counted during the 
delivery process and for respondent not to ship a consignment of 
livestock in connection with which there is such a discrepancy 
until the matter has been reconciled or the shipper approves of 
shipping the animals prior to that time. 


20. It is a practice of the Animal Disease Eradication Branch 
at the stockyard not to clear a shipment for interstate trans- 
portation where the number of livestock in the shipment as 
stated on the application for inspection and certificate differs 
from the Branch inspector’s count unless the discrepancy is 
first reconciled. 

21. In cases where there is a discrepancy between the number 
of livestock stated on a loading order and the count made by 
stockyard employees during the delivery and loading process 
it is not the practice of employees of the railroad to attempt to 
resolve the discrepancy. Such matters are customarily handled 
between the shipper and respondent. 

22. A shortage of 6 animals in a shipment from the stock- 
yard scheduled to contain 46 animals is considered to be unusual 
by persons at the stockyard. 

23. Item 4 of respondent’s schedule of rates and charges 
filed with the Department under the act and in effect on July 
13, 1955 (Tariff No. 11), provides as follows: 

“ITEM 4 
HANDLING LIVESTOCK TO RAILROAD CHUTES 

For handling livestock from pens in the yards to railroad 
chutes for outbound shipment by rail, the following charges 
will apply: 


a ne 
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Cattle or Calves...............  dicbadion epaaabe $1.00 per car 
SS ca it. shi ceo 1.00 per deck 
I iscteisb itr nttiictincmanemes 1.00 per deck 
Horses and Mules... 1.00 per car 


NOTE: This charge will not apply to livestock stopped for 
feed, water and rest or to try the market and which 
is forwarded without change of ownership.” 


24. In delivering the calves in pen 11-88 to the railroad for 
shipment on July 13, 1955, respondent was engaged in the per- 
formance of the service provided for in the foregoing tariff pro- 
vision and complainants paid respondent $1 for such service 
in connection with the 46 calves involved in this proceeding. 


25. The value to complainants of the 6 calves that were not 
shipped on July 13, 1955, based upon the average weight of the 
46 calves which was 528.8 pounds and the average value per 
cwt. in complainants’ transaction with Emmart Packing Company 
which was $18.33, amounted to $581.57. 


26. Complainants paid Emmart Packing Company $620.78 
in settlement of the 6 calf shortage in the shipment which 
included the value of the 6 calves and certain of the freight 
charges paid by Emmart Packing Company in connection with 
the 40 calves that had been shipped. 


27. Complainants also paid, in connection with the shortage, 
$7.05 for three telephone calls between Oklahoma City and Louis- 
ville, Kentucky, a draft protest fee of $2.09 with reference to 
the draft on Emmart Packing Company that initially was dis- 
honored, and interest charges of $4.43 on funds they borrowed 
from their bank to cover the transaction pending settlement with 
Emmart Packing Company. 


28. The formal complaint was filed on August 10, 1955, 
which was within ninety days after the alleged cause of action 
accrued. 


CONCLUSIONS 


The first question in this case is jurisdictional. As noted in 
the preliminary statement respondent moved to dismiss the com- 
plaint contending that it is based upon alleged error in loading 
and shipping livestock which is purely a railroad transaction 
which does not properly come under our jurisdiction but is 
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subject to the jurisdiction of the Interstate Commerce Commis- 
sion. If respondent is correct in its contention that the error, 
if any, occurred in the performance of a transportation service, 
i. e., by loading and shipping only 40 calves on an order calling 
for 46, then it follows that the complaint should be dismissed 
for lack of jurisdiction in this Department to adjudicate the 
matter. Atchison Ry. v. United States, 295 U.S. 193, 198 (1935) 
Denver Stock Yard Co. v. United States, 304 U.S. 470, 476-477 
(1938); Union Stock Yard Co. v. United States, 308 U.S. 213, 
221 (1939); Swift & Co. v. United States, 316 U.S. 216, 232 
(1942) ; Moog & Greenwald v. Union Stock Yard Company of 
Chicago, 8 A.D. 678 (1949). However, if the shortage occurred 
prior to the actual loading and shipping operations, 1.e., before 
the movement of the animals to the rail loading facilities com- 
menced or while respondent was performing the driving service 
and prior to the time when the animals arrived at the rail loading 
facilities, the inquiry involves the furnishing of stockyard serv- 
ices by respondent which is within our jurisdiction under the 
act. Kepler v. Macle & Saul, et al., 4 A.D. 857 (1945). Cf. Mc- 
Cleneghan v. Union Stock Yard Co. of Omaha, 4 A.D. 28 (1945). 
The jurisdictional question must therefore be determined upon 
the basis of the evidence showing where the shortage occurred: 
See Armour & Co. v. Alton R. Co., 312 U.S. 195, 200-202 (1941); 
Swift & Co. v. United States, supra. 


Neither party in this proceeding contends that the 46 calves 
arrived at the rail loading facilities and the record shows that 
there were only 40 at that point. Therefore, the shortage could 
not have occurred during the process of loading the calves into 
the railroad car. It occurred either prior to or during the move- 
ment of the livestock through the stockyard for loading and 
shipment. Respondent was not performing transportation serv- 
ices in connection with the calves prior to the actual loading and 
shipping operations. If prior to that time respondent failed in 
the performance of some duty required of it as a stockyard owner 
and then compounded the error in its capacity as a transporta- 
tion agency by loading and shipping the calves with knowledge 
of the error our jurisdiction to adjudicate the damages resulting 
from the original error would not thereby be divested. Cf. Kepler 
v. Macle & Saul, et al., supra, at p. 860. Accordingly, the motion 
to dismiss for lack of jurisdiction is denied. 


The principal question remaining is whether respondent is 
responsible under the act for the shortage of 6 calves. Respond- 
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ent, as a stockyard owner, is required by sections 304 and 307 
of the act (7 U.S.C. 205, 208) to furnish reasonable stockyard 
services and to observe reasonable practices in respect to the 
furnishing of such services. Failure by it to do so is in violation 
of the act and places upon respondent liability for the amount of 
damages suffered as a consequence of such violation (7 U.S.C. 
209, 210). As a part of the requirement that it furnish reasonable 
stockyard services respondent is obligated to safeguard live- 
stock in its custody, including livestock that has been placed in 
locked pens at the stockyard. (Interstate Livestock Commission 
Co. v. Oklahoma National Stockyard Co. 8 A.D. 165 (1949)) and 
livestock that has been entrusted to it for delivery (Kepler v. 
Macle & Saul, et al., supra; McClenegham v. Union Stock Yard 
Co. of Omaha, supra). Complainants, of course, have the burden 
of establishing the alleged violation by sufficient evidence. 


Complainants contend that they placed 46 calves in pen 11-88 
on July 138, 1955, and locked the gate to such pen thereby placing 
the calves in respondent’s custody pending execution of their 
loading order calling for the delivery of the calves to the rail- 
road for outbound shipment. Respondent contends that it found 
only 40 calves in the pen and that it delivered them to the rail- 
road. Ben Kapp testified that he counted the 46 calves in the pen 
about 2:00 or 3:00 p.m. on the day in question, Mendoza stated 
in his affidavit which is a part of the investigation report that 
he placed the 46 calves in such pen on the same day and locked the 
gate, and Cline stated in his affidavit which also is part of the 
report of investigation that he counted the 46 calves in such 
pen during the process of his inspection at 3:00 p.m. on July 13, 
‘1955, and that the gate was locked. Giving due regard to the 
fact that neither Mendoza nor Cline was present at the hearing 
and subject to cross examination and to the fact that neither 
party to the proceeding was responsible for their absence, the 
foregoing evidence tends to show that there were 46 calves in 
pen 11-88 when it was locked and custody was turned over to 
respondent. There is no direct evidence to the contrary. The 
only other person who was in a position to know the contents 
of such pen on July 13, 1955, and appeared at the hearing was 
William R. McIntosh, respondent’s employee who unlocked the 
pen at about 7:30 p.m. that evening to begin executing the 
loading order. He testified that he counted only 40 calves as the 
animals left the pen for delivery to the railroad. That testimony 
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would not be sufficient to rebut the evidence that there were 46 
calves in the pen when complainants and the Animal Disease 
Eradication Branch last worked with them during the afternoon 
of July 138, 1955. At most it would indicate that the shortage 
probably did not occur after the animals left the immediate 
vicinity of pen 11-88 during the process of their delivery to the 
rail loading facilities. The greater weight of the evidence shows 
that 46 calves were placed in pen 11-88 by complainants on July 
13, 1955, pending their delivery by respondent for shipment from 
the stockyard and that the gate to the pen was locked. The 
animals were thereafter in respondent’s custody and it was in- 
cumbent upon respondent to see to it that they remained therein 
pending their delivery for shipment or establish some circum- 
stance over which it had no control and could not foresee as the 
cause of the disappearance of the 6 calves between July 13, and 
18, 1955. Interstate Livestock Commission Co. v. Oklahoma 
National Stockyard Co., supra, at p. 169. It is concluded that 
respondent failed to do so in this case. While it was brought out 
in the evidence that the 6 calves in question ultimately were 
found in pens immediately adjacent to pen 11-88, the record 
does not definitely show whether the animals were removed from 
the pen prior to the arrival of the train loading crew or were 
lost temporarily during the delivery process. However, in view 
of the foregoing conclusions it is unnecessary to decide which 
was the case. In either event respondent violated the act by 
failing to safeguard livestock in its custody or by failing to 
properly deliver livestock. Al Weaver & Company v. St. Louis 
National Stockyards Company, 2 A.D. 61 (1948); Winegard v. 
Union Stock Yard & Transit Co., 3 A.D. 397 (1944) ; Interstate 
Livestock Commission Co. v. Oklahoma National Stockyard Co., 
supra; Kepler v. Macle & Saul, et al., supra; McCleneghan v. 
Union Stock Yard Co. of Omaha, supra. Moreover, it is undis- 
puted that respondent caused the 40 calves to be shipped to 
complainants’ consignee knowing that there were supposed to 
have been 46 calves in the shipment and that respondent departed 
from its customary practice of notifying shippers of shortages 
in their shipments prior to permitting the animals to depart from 
the stockyard. In this respect respondent caused additional 
damages to complainants which might have been minimized if 
respondent had properly notified complainants of the facts in 
time. 





> 
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It is concluded upon the basis of the entire record that re- 
spondent failed to furnish reasonable stockyard services and to 
observe reasonable practices in respect thereto in connection 
with complainants’ calves, in violation of sections 304 and 307 of 
the act (7 U.S.C. 205, 208), and that respondent is therefore 
responsible for the damages sustained by complainants as a 
consequence of such violations. 


As noted in the findings of fact, the value of the 6 calves to 
complainants on July 13, 1955, was $581.57 and complainants 
incurred expenses in connection with the shortage of $13.57, 
consisting of telephone calls, a draft protest fee, and interest 
charges. In addition, complainants reimbursed Emmart Packing 
Company for certain of the freight charges in connection with 
the 40 calves that were shipped, claimed damages for estimated 
shrinkage in the weight of the 6 calves between July 13 and the 
time they were found, and alleged a loss of customer good will 
as a result of the transaction involving the shortage of 6 calves. 
The record is not clear with respect to the freight charge refund 
in that it does not appear that Emmart Packing Company was 
entitled to compensation for freight on 6 calves that were not 
shipped and on which no freight apparently was charged since 
the bill of lading covered only 40 calves. The testimony indicates 
that complainants were justified in making some adjustment of 
the freight charges with Emmart Packing Company based upon 
the fact that the 40 calves shipped weighed less than the carload 
weight minimum forming the basis for the freight charges paid. 
However, the record does not show the amount of the adjustment 
that should have been made. Complainants did not seek any 
specific amount for or establish the extent of the alleged loss of 
customer good will. They cannot recover the value of the 6 calves 
on July 18, 1955, and, in addition, damages for subsequent 
shrinkage. 


It is concluded that complainants should be awarded repara- 
tions in the amount of $47.46 consisting of the value of the 6 
calves on July 13, 1955, amounting to $581.57, and their as- 
certainable expenses in connection with the shortage, amounting 
to $13.57, less the net proceeds of $547.68 resulting from the sale 
of the 6 calves for complainants’ account on July 20, 1955, which 
the record shows are being held for complainants by Ralph O. 
Wright & Sons Livestock Commission Company and will be paid 
to them upon proper request. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay complainants, as reparation, the sum of $47.46 plus interest 
at the rate of five percent per annum from July 138, 1955, until 
paid. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4733) 


BALTIMORE LIVESTOCK AUCTION MARKET, ING. v. SOUTHERN 
Buyers, INC. P&S Docket No. 2156. Decided July 6, 1956. 


Failure to Compensate Agent for Loss on Sale—Damages 


Where respondent consigned livestock to complainant for sale for respond- 
ent’s account and complainant honored respondent’s draft for an amount 
equal to the cost of the cattle to respondent plus certain expenses and 
the cattle were sold by complainant for a less amount, held, complainant 
should be awarded reparation for the difference between the amount 
realized from the sale of the cattle and the amount of the draft drawn 
on complainant, plus feed, freight and commission costs. 


Failure to Sustain Allegations in Defense—Burden of Proof 


Where respondent alleged that complainant was given special instructions 
concerning the sale of cattle for respondent but the evidence of record 
did not support the allegation, held, respondent had the burden of 
proving such instructions were given and failed to sustain this burden. 


Mr. James R. Clark of Clark, Ratcliff & Ratcliff, of Washington, D, C., for 
complainant, Respondent pro se. Mr. Lowell E. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was initiated by a formal 
complaint filed on February 2, 1955, by the Baltimore Livestock 
Auction Market, Inc., West Friendship, Maryland. The complaint 
alleges that respondent consigned 38 head of cattle to complainant 
for sale for respondent’s account, and drew a draft on complain- 
ant in the amount of $4,526.34; that such draft was honored by 
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complainant; that the cattle were sold by complainant for 
$4,190.23; that the difference between the amount realized from 
the sale of the cattle and the amount of the draft drawn on com- 
plainant, plus feed, freight and commission costs, was $760.28; 
that complainant drew a draft on respondent for such amount; 
and that respondent refused to pay the draft. Complainant is 
seeking an award of reparation in the amount of $760.28. 


A copy of the complaint was served upon respondent by regis- 
tered mail on February 5, 1955. Respondent filed an answer on 
February 15, 1955, denying responsibility for any loss which 
occurred on the ground that complainant disregarded instruc- 
tions in selling the cattle below a certain price. 


This matter was originally set for oral hearing on May 18, 
1955, but was continued at the request of complainant. Oral 
hearing was then scheduled for November 9, 1955, but was post- 
poned at the request of respondent. Oral hearing was held at 
Nashville, Tennessee, on January 25, 1956. Neither party was 
represented by counsel. Allan C. Driver testified for complainant. 
W. H. Grissim, Jr., and W. H. Grissim, III, testified for respond- 
ent. Complainant filed proposed findings of fact, conclusions and 
order. 


FINDINGS OF FACT 


1. Complainant, Baltimore Livestock Auction Market, Inc., 
operates a livestock auction market at West Friendship, Mary- 
land. Allan C. Driver is president and general manager of com- 
plainant. 


2. Respondent, Southern Buyers, Inc., is registered with the 
Secretary of Agriculture under the act as a market agency to buy 
livestock on a commission basis and as a dealer to buy and sell 
livestock for its own account at the Union Stock Yards, Nash- 
ville, Tennessee, a posted stockyard subject to the provisions of 
the act. W. H. Grissim, Jr., is the sole owner of respondent. 


3. On December 1, 1954, respondent purchased 38 head of 
cattle for its own account at the Union Stock Yards, Nashville, 
Tennessee, and on the same day consigned and shipped said 
cattle to complainant for sale for respondent’s account. A state- 
ment sent by respondent to complainant showed the purported 
cost of the cattle to respondent, plus certain expenses, as 
$4,526.34. On the day that the 38 head of cattle were shipped to 
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complainant, respondent drew a draft on complainant in the 
amount of $4,526.34, which draft was honored by complainant 
when presented for payment. The 88 head of cattle were sold by 
complainant for respondent’s account on or about December 11, 
1954, at the Baltimore Livestock Auction Market, Inc., stockyard. 
A statement issued by complainant to respondent showed that the 
38 head of cattle sold for $4,190.23, and listed a feed charge of 
$100.80, a commission charge of $79.80, and a freight charge of 
$243.57. The difference between the amount realized from the 
sale of the cattle and the amount of the draft drawn by respond- 
ent on complainant, plus the feed, freight and commission 
charges, amounted to $760.28. On December 138, 1954, complain- 
ant drew a draft on respondent in the amount of $760.28. Re- 
spondent refused to honor such draft on or about December 
15, 1954. 


4. At the time the 38 head of cattle were in transit to com- 
plainant, W. H. Grissom, Jr., called Allan C. Driver by telephone 
to discuss the sale of the cattle. 


5. The customary procedure followed by respondent in con- 
signing livestock to points away from Nashville, Tennessee, for 
sale for respondent’s account is to draw a draft on the consignee 
at the time the consignment is made. If the net sale price of the 
livestock does not equal or exceed the amount of the draft, it is 
customary for the consignee to draw a draft on respondent for 
the difference. This was the procedure which was followed in 
previous dealings between complainant and respondent on live- 
stock consigned by respondent to complainant for sale for re- 
spondent’s account. 


6. Freight and feed costs in connection with the shipment of 
the 38 head of cattle from respondent to complainant amounted 
to $243.57. Feed costs for the 38 head of cattle at complainant’s 
stockyard amounted to $100.80. These costs were paid by com- 
plainant. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 
CONCLUSIONS 


None of the facts set forth in the findings of fact are in dis- 
pute. The primary question in this case is whether special instruc- 
tions were given by respondent to complainant concerning the 
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sale of the 38 head of cattle. Respondent alleges, in effect, that 
this consignment differed from previous consignments from re- 
spondent to complainant in that special instructions concerning 
the sale price of the cattle were given to complainant and that 
complainant failed to follow such instructions. 


W. H. Grissom, Jr., testified that at the time the 38 head of 
cattle were in transit to complainant he called Allan C. Driver 
and told him that if the 38 head of cattle didn’t “pay out,” he 
(Grissom) didn’t want them sold. He further testified that he 
told Driver that if the cattle could not be sold for the “inventory 
that was called for,” he wanted Driver to call him in order that 
he could divert the cattle. This testimony was substantiated by 
W. H. Grissim, III, son of W. H. Grissim, Jr. The testimony of 
Allan C. Driver was in direct conflict with that given on behalf 
of respondent. Driver testified that in the conversation which he 
had with Grissim he was told to “try to do better on these cattle 
than you did on the last ones’ and “to sell them as high as I pos- 
sibly could.” He further stated that nothing at all was said about 
diverting the cattle. 

Since respondent alleges that special instructions were given 
to complainant concerning the sale of the cattle, respondent has 
the burden of proving that such instructions were given. Irving 
J. Okun v. M. S. Toledo Company, 8 A.D. 261 (1949); Adolph 
Nies v. Lewis D. Goldstein, Fruit & Produce Company, 6 A.D. 
802 (1947); 35 C.J.S. Factors § 51. We must conclude that re- 
spondent has failed to sustain this burden. The testimony of the 
witnesses is in direct conflict, and we find nothing in the record 
of this proceeding which is determinative in resolving this con- 
flict. Nor does the record show that it was intended by the parties 
that this consignment be handled in a different manner than 
previous consignments from respondent to complainant. It might 
be mentioned in passing that even if special instructions had 
been given to complainant after the cattle were in transit, com- 
plainant had a general lien on the cattle, or the proceeds from 
the sale thereof, for complainant’s advance to respondent and 
for reasonable expenditures made by complainant for the benefit 
of respondent. 35 C.J.S. Factors § 46; 40 ALR 387. 


Complainant is seeking an award of reparation in the amount 
of $760.28. A portion of this amount—$336.11—resulted from 
the fact that the cattle sold for less than the amount advanced by 
complainant to respondent. Since the record does not show that 
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this loss was occasioned by complainant’s failure to follow 
instructions, complainant is entitled to repayment of this differ- 
ence between its advance to respondent and the sale price of the 
cattle. The remainder of the amount which complainant is seek- 
ing as reparation is made up of freight and feed costs and claimed 
commissions. The freight and in-transit feed costs in connection 
with the transportation of the cattle from the Union Stock Yards, 
Nashville, Tennessee, to complainant’s stockyard amounted to 
$243.57, and the cost of feeding the cattle at complainant’s stock- 
yard amounted to $100.80. These were normal and expected 
marketing expenses of respondent which were paid by complain- 
ant. Complainant is entitled to reimbursement for such expen- 
ditures. Likewise, complainant is entitled to its commission for 
the sale of the cattle. 22 Am. Jur. Factors § 40; 35 C.J.S. Factors 
§ 43. 

We conclude, therefore, that respondent’s refusal to honor the 
draft drawn on it by complainant was unfair and unreasonable 
under the act, entitling complainant to an award of reparation 
therefor. Cf. Northwest Cattle Company v. Iowa City Sales Com- 


pany, 14 A.D. 276 (1955). 


ORDER 


Within 30 days from the date of this order, respondent South- 
ern Buyers, Inc., shall pay to complainant, as reparation, the sum 
of $760.28, plus interest at the rate of five (5) percent per annum 
from December 15, 1954, until paid. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4734) 


Epp BLESSING v. HARRY C. DANIELS, d/b/a Harry C. DANIELS 
AND COMPANY. P&S Docket No. 2196. Issued July 6, 1956. 


Order by Thomas J. Flavin, Judicial Officer. 
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(No. 4735) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
City, Iowa. P&S Docket No. 308. Decided July 12, 1956. 


Continuation of Rates and Charges 
Respondents’ current schedule of rates and charges is continued in effect 
to and including August 31, 1956, to allow time for the processing of 
their request to modify such schedule. 
Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Cummings, Sellers, Reeves & Conner, of Washington, 
D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 


Respondents are presently operating under an order issued 
on October 12, 1954 (13 A.D. 983), authorizing assessment of 
the current temporary schedule of rates and charges to and 
including July 30, 1956, unless changed by further order before 
the latter date. 

By a petition filed on July 5, 1956, respondents have requested 
authority to modify the current schedule of rates and charges 
in certain respects and to continue assessing the current schedule 
as so modified to and including July 31, 1958. In their petition 
respondents also requested that the current rates and charges 
be continued in effect to and including August 31, 1956, in order 
to allow sufficient time under the governing procedural require- 
ments for the proper processing of their request to modify the 
current schedule of rates and charges. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the respondents’ 
request for continuation of the current rates and charges to and 
including August 31, 1956, be granted. 


Prior to the issuance of the order of October 12, 1954, author- 
izing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
opportunity was afforded interested persons to indicate a desire 
to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as that part of 











814 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 15 A.D. 814 


respondents’ petition requesting a temporary continuation of 
the current rates and charges to and including August 31, 1956, 
does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for serv- 
ices not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 

Since the parties are agreed, the respondents are authorized 
to continue assessing the current schedule of rates and charges 
to and including August 31, 1956, unless changed by further 
order before that date. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become 
effective on July 31, 1956. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall become effective on July 31, 1956, and copies 
hereof shall be served upon the parties by registered mail or in 
person, 


(No. 4736) 


FIESTA MEAT COMPANY v. CHARLES B. GANEY. P&S Docket No. 
2161. Decided July 17, 1956. 


Unauthorized Profit—Damages Based on Average Overcharge 

Where respondent purchased hogs for complainant’s account with the agree- 
ment that he would receive fifty cents per hundredweight commission 
but respondent billed the hogs to complainant for an amount greater 
than he paid and respondent denied that he acted as an agent for 
complainant but sold the hogs to complainant as an independent trader 
and the evidence supported complainant’s version of the contract, held, 
all charges in excess of the price respondent paid for the hogs were 
unjust. and unreasonable under the act and complainant is entitled to 
recover the amount of the overcharges which is determined by applying 
the average overcharge found on transactions traced to all of the 
transactions involved. 


Mr. Martin A. Rosenberg, of St. Louis, Missouri, for complainant, Mr. 
John J. Hoban of McRoberts and Hoban, of East St. Louis, Illinois, for 
respondent. Mr, Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.S. 181 et seq.), hereinafter 
referred to as the act. A formal complaint was filed with the 
Department on January 19, 1955, in which it is alleged that 
during the period of November 1, 1953, through January 4, 
1955, respondent purchased 1,551 hogs for complainant’s ac- 
count with the agreement and understanding that respondent 
was to receive 50 cents per hundredweight commission for his 
services. Complainant alleges, however, that in addition to the 
50 cents per hundredweight commission, respondent also took on 
unauthorized profit on the hogs by billing them to complainant 
for an amount greater than the price he had paid for them. It 
is alleged that the average markup was $2.50 per hog, making 
a total overcharge of $3,877.50 on the 1,551 hogs, for which 
amount complainant seeks an award of reparation in this 
proceeding. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Packers and Stockyards Branch of the 
Department and filed in the proceeding pursuant to section 202.40 
of the rules of practice under the act (9 CFR 202.40) were 
served on respondent by registered mail on February 10, 1955. 
A copy of the investigation report was served on complainant on 
February 4, 1955. Respondent filed an answer on March 1, 1955. 

Respondent denies that he acted as purchasing agent for 
complainant, but states that he sold the hogs to complainant 
as an independent trader for prices which were agreeable to 
complainant. Accordingly, respondent denies any liability to 
complainant in connection with the transactions. 

Oral hearing was held at St. Louis, Missouri, on December 1 
and 2, 1955. Both parties were represented by counsel. Herman 
Kornblet, Arthur C. Schroeder, Louis Kornblet, Earl W. Sher- 
man, and Martin Rosenberg testified for complainant. Respond- 
ent, Charles B. Ganey, testified in his own behalf. Briefs were 


filed by both parties. 
FINDINGS OF FACT 


1. Complainant is a co-partnership composed of Louis Korn- 
blet and Mildred Kornblet, doing business as Fiesta Meat Com- 
pany, whose address is 3533 Evans Avenue, St. Louis, Missouri. 


2. Respondent, Charles B. Ganey, is an individual whose post 
office address is P. O. Box 168, National Stock Yards, Illinois. 
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At the times of the transactions involved in this proceeding, 
respondent was a registered dealer under the act, carrying on 
business at the St. Louis National Stock Yards, National Stock 
Yards, Illinois, a posted stockyard under the act, hereinafter re- 
ferred to as the stockyard. 


3. During or about the month of October, 1953, complainant 
entered into an agreement with respondent whereunder respond- 
ent was to purchase crippled and off-grade hogs for complainant 
to fill complainant’s packing needs, and was to receive 50 cents 
per hundredweight commission for his services. 


4, Pursuant to said agreement, during or about the period of 
November 2, 1953, through December 27, 1954, respondent pur- 
chased 1,551 hogs for complainant, all of which were accepted 
and paid for by complainant at the prices billed. Respondent 
purchased the hogs in his own name and invoiced them to com- 
plainant on the bill-head of his clearor, Watkins Bros. Each 
invoice contained an item representing respondent’s buying com- 
mission at the rate of 50 eents per hundredweight. 


5. Of the 1,551 hogs purchased, 1,233 of them could be 
traced back to the source from which respondent purchased them 
and it was ascertained that respondent charged complainant 
an average of $2.17 per head more for these hogs than respond- 
ent paid for them. When this average overcharge is projected 
over the entire 1,551 hogs purchased for complainant, the total 
overcharge amounts to $3,365.67. 


6. The complaint was filed within ninety days after the ac- 
crual of the alleged cause of action. 


CONCLUSIONS 


Respondent’s own testimony bore out complainant’s version of 
the contract between the parties in this case. Respondent stated 
that the only agreement between the parties was that he would 
purchase crippled hogs for complainant for 50 cents per hundred- 
weight commission. He stated that there was no mention at any 
time of any right on his part to charge complainant more for 
the hogs than he paid for them. At no time during the entire 
course of the transactions between complainant and respondent 
did respondent ever tell complainant that he was taking a profit 
on the hogs over and above the 50 cents per hundredweight 
buying commission. 
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It is concluded that under the agreement entered into between 
the parties, respondent was to purchase off-grade and crippled 
hogs for complainant to fill complainant’s needs, and was to 
receive 50 cents per hundredweight buying commission for his 
services. Respondent was obligated to charge complainant the 
ame price that he paid for the hogs, plus 50 cents per hundred- 
weight commission. All charges in excess of that amount are 
unjust and unreasonable under the act. 


Complainant is entitled to recover damages in the amount of 
all markups or overcharges made by respondent during the period 
of the complaint. In its investigation of the complaint, the De- 
partment traced 1,233 of the transactions back to the original 
seller from whom respondent purchased the hogs, and thus was 
able to ascertain the original purchase price. These transactions 
could be traced because it was the practice to weigh crippled 
hogs in lots of one or two on Scale #19 which was known as the 
“cripple scale” at the yards. At the time such a hog was weighed 
from the original seller to respondent, or shortly thereafter, he 
requested the weighmaster to issue a “transfer ticket” which 
vas a second scale ticket indicating the transfer of title of the 
logs from respondent to complainant. The weight on the transfer 
ticket would be identical with the weight on the original scale 
ticket and the two tickets would follow each other in consecutive 
or close order. Thus it was possible to match the transfer ticket 
with the original ticket and thereby to trace the entire trans- 
action. 


The average overcharge on the 1,233 transactions which were 
traced amounted to $2.17 per head. Although the individual over- 
charges followed no set pattern, such as a definite percentage of 
the sales price, the overcharges were consistent in their regu- 
larity. In the 1,233 traced transactions, there were overcharges 
in 920 instances. In 290 instances respondent charged complain- 
ant the same price he paid for the hogs and in 23 instances he 
charged less than he paid for them. 


Respondent objects to the projection of average overcharges 
in transactions which could be traced to the transactions which 
could not be traced. However, there is nothing in the record 
which would indicate or even suggest that the pattern of over- 
charges applicable to the 1,233 known transactions would not 
also apply to the 318 transactions which could not be traced. It 
is well established that uncertainty as to the measure or extent 
of damages does not bar recovery of damages. In the case of 
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Eastman Co. v. Southern Photo Co., 273 U.S. 359, the United 
States Supreme Court said (p. 379) : 
“Damages are not rendered uncertain because they cannot 
be calculated with absolute exactness. It is sufficient if a 
reasonable basis of computation is afforded, although the 
result be only approximate.” i 


Similarly in the case of Bigelow v. RKO Radio Pictures, 327 U'S. 
251, the Court said (p. 264) : 
“the jury may make a just and reasonable estimate of the 
damage based on relevant data, and render its verdict | 
accordingly. In such circumstances ‘juries are allowed to act 
upon probable and inferential, as well as direct and positive 
proof.’ ” ! 
We believe a reasonable basis for the computation of damages 
is afforded here and that it is just and proper to act on probable 
and inferential proof with respect to the transactions which 
could not be traced. Accordingly, it is concluded that full dam- 
ages should be allowed not only on the transactions which could 
be traced but also on the transactions which could not be traced. \ 
The average markup on the 1,233 traced transactions was $2.17 
per head. When this markup is applied to the 1,551 head which 
are involved in this proceeding, the total markup amounts to 
$3,365.67, and damages should be awarded to complainant in this 
amount plus interest. 


ORDER 
Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, the sum of $3,365.67, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 27, 1954, until paid. 
Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4737) 


NATURAL BRIDGE PACKING Co. v. CHARLES B. GANEY. P&S Docket 
No. 2160. Decided July 17, 1956. 


Unauthorized Profit—Damages Based on Average Overcharge 


Where respondent was to purchase off-grade and crippled hogs for com- 
plainant to fill complainant’s needs, and was to receive fifty cents 
per hundredweight buying commission for his services but respondent 
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also took an unauthorized profit on the hogs by billing them to com- 
plainant for an amount greater than the price he paid for them, held, 
respondent was obligated to charge complainant the same price that 
he paid for the hogs plus the agreed commission, and all charges in 
excess thereof were unjust and unreasonable under the act and com- 
plainant is awarded reparation in the amount of all mark-ups or 
overcharges based on average overcharges found on transactions which 
were traced being applied to both transactions traced and those which 
could not be traced. 
Mr. Robert Mass, of St. Louis, Missouri, for complainant. Mr. John J. Hoban 
of McRoberts and Hoban, of East St. Louis, Illinois, for respondent, Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. It is alleged in a complaint filed with the 
Department on December 22, 1954, that during the period of 
November 2, 1953, through October 28, 1954, respondent pur- 
chased 1,855 hogs for complainant’s account with the agreement 
and understanding that respondent was to receive 50 cents per 
hundredweight commission for his services. Complainant alleges, 
however, that in addition to the 50 cents per hundredweight 
commission, respondent also took an unauthorized profit on the 
hogs by billing them to complainant for an amount greater than 
the price he had paid for them. It is alleged that the average 
markup was $3.97 per hog, making a total overcharge of $7,364.35 
on the 1,885 hogs, for which complainant seeks an award of 
reparation in this proceeding. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Packers and Stockyards Branch of the 
Department and filed in the proceeding pursuant to section 202.40 
of the rules of practice under the act (9 CFR 202.40) were served 
on respondent by registered mail on February 3, 1955. Complain- 
ant was served with a copy of the report of investigation on the 
same day. Respondent filed an answer on February 18, 1955. 


Respondent admits purchasing the hogs for complainant as 
alleged in the complaint, but denies that there was any breach 
of contract or agreement in the charges made for the hogs. Re- 
spondent contends that the parties agreed that respondent was to 
sell hogs to complainant at a price which would average $4 
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per hundredweight off the top market price, and that an addi- 
tional 50 cents per hundredweight was to be added to the price 
of the hogs to compensate respondent for the extra effort involved 
in obtaining the type of hogs demanded by complainant. Re- 
spondent denies that he is obligated to complainant in any sum 
on account of the transactions. 


Oral hearing was held at St. Louis, Missouri, on December 1 
and 2, 1955. Both parties were represented by counsel. Herman 
Kornblet, Arthur C. Schroeder, Louis Kornblet, and Earl W. 
Sherman testified for complainant. Respondent, Charles B. Ganey, 
testified in his own behalf. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a co-partnership composed of Herman Korn- 
blet and Arthur Schroeder, Jr., doing business as Natural Bridge 
Packing Company, whose address is 4220 Natural Bridge, St. 
Louis, Missouri. 


2. Respondent, Charles B. Ganey, is an individual whose post 
office address is P. O. Box 168, National Stock Yards, Illinois. At 
the times of the transactions involved in this proceeding, respond- 
ent was a registered dealer under the act, carrying on business 
at the St. Louis National Stock Yards, National Stock Yards, 
Illinois, a posted stockyard under the act, hereinafter referred to 
as the stockyard. 


8. During or about the month of October, 1953, complainant 
entered into an agreement with respondent whereunder respond- 
ent was to purchase crippled and off-grade hogs for complainant 
to fill complainant’s packing needs, and was to receive 50 cents 
per hundredweight commission for his services. 


4. Pursuant to said agreement, during or about the period 
of November 2, 1953, through October 28, 1954, respondent pur- 
chased 1,855 hogs for complainant, all of which were accepted 
and paid for by complainant at the prices billed. Respondent pur- 
chased the hogs in his own name and invoiced them to complain- 
ant on the bill-head of his clearor, Watkins Bros. Respondent 
also invoiced complainant for the 50 cents per hundredweight 
buying commission on all hogs purchased. 


5. Of the 1,855 hogs purchased, respondent weighed 382 of 
them on Scale #19 at the stockyard, which is the scale usually 
used in weighing crippled hogs. Respondent’s original purchase 
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of 365 of these hogs could be traced and it was ascertained that 
respondent charged complainant an average of $3.82 per head 
more for these hogs than respondent paid for them. When this 
average overcharge is projected over the entire 382 hogs weighed 
at Scale +19, the total overcharge amounts to $1,459.24. 


6. Of the 1,855 hogs purchased, respondent weighed 1,473 of 
them at scales at the stockyard other than Scale #19. Respond- 
ent’s purchase of 338 of these hogs could be traced and it was 
ascertained that respondent charged complainant an average of 
$.96 per head more for these hogs than respondent paid for 
them. When this average overcharge is projected over the entire 
1,473 hogs weighed at scales other than Scale +19, the total 
overcharge amounts to $1,414.08. 


7. The complaint was filed within ninety days after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent contends that complainant agreed to purchase 
crippled and off-grade hogs from him, provided the price was 
approximately $4 off the top market price for hogs, and agreed 
to pay 50 cents per hundredweight commission on all hogs so 
purchased to repay respondent for the extra work entailed in 
handling the crippled hogs. It is respondent’s interpretation of 
this agreement that he was permitted to mark up the price of 
the hogs over the amount that he had paid for them, provided 
he stayed $4 off the top market price. Respondent contends, 
therefore, that his charging complainant more for the hogs than 
he paid for them was not a breach of the agreement. 

Respondent’s contention is not borne out by his own testimony. 
He stated that the only agreement he had with complainant was 
to purchase hogs for complainant for a charge of 50 cents per 
hundredweight and that no mention was made at any time of any 
right to charge complainant more for the hogs than he paid for 
them. He stated that he assumed that he had the right to mark up 
the price of the hogs so as to charge complainant what he thought 
the hogs were worth. 

There is no basis in the record to sustain respondent’s version 
of the contract between the parties. All of the evidence sustains 
complainant’s contention that under the agreement respondent 
was to purchase off-grade and crippled hogs for complainant to 
fill complainant’s needs, and was to receive 50 cents per hun- 
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dredweight buying commission for his services. Respondent was 
obligated to charge complainant the same price that he paid for 
the hogs, plus 50 cents per hundredweight commission. All 
charges in excess of that amount are unjust and unreasonable 
under the act. 


Complainant is entitled to recover damages in the amount of 
all markups or overcharges made by respondent during the 
period of the complaint. In its investigation of the complaint, 
the Department traced 365 out of 382 transactions in which the 
hogs were weighed over Scale +19. These transactions could be 
traced because it was the practice to weigh crippled hogs in lots 
of one or two animals at this scale. At the time the hogs were 
weighed from the original seller to respondent, or shortly there- 
after, he requested the weighmaster to issue a “transfer ticket” 
which was a second scale ticket indicating the transfer of title 
of the hogs from respondent to complainant. The weights on 
the transfer tickets would be identical with the weights on the 
original scale tickets, and the two tickets would follow each other 
in consecutive or close order. Thus it was possible to match the 
transfer tickets with the original tickets and thereby to trace 
through the transactions. 

The average overcharge on the 365 transactions which were 
traced at Scale +19 amounted to $3.82 per head. Although the 
individual overcharges follow no set pattern, such as a definite 
percentage of the sales price, the overcharges are consistent in 
their regularity. In the 365 transactions, there were overcharges 
in 344 instances. In 17 instances respondent charged complainant 
the same price he paid for the hogs and in 4 instances he charged 
complainant less than he paid for them. In view of the consist- 
ency and regularity of respondent’s practice of marking up the 
price of the hogs which he purchased for complainant, it is fair 
to project the average markup found on the 365 transactions at 
Scale #19 which could be traced to the 17 transactions which 
could not be traced. On this basis, the markup on the 382 hogs 
weighed at Scale #19 amounts to a total of $1,459.24. 


Respondent objects to the projection of average overcharges 
in transactions which could be traced to the transactions which 
could not be traced. Respondent contends that damages can only 
be assessed on the basis of proven facts and figures, and not on 
the basis of the projection of averages from known transactions 
to unknown transactions. 
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As pointed out above, respondent’s practice of marking up the 
price of the hogs which he sold to complainant was regular and 
consistent. There is nothing in the record which would even 
suggest that his practices would be any different in the 17 
transactions at Scale #19 which could not be traced than they 
were in the 365 transactions which were traced. It is well 
established that uncertainty as to the measure or extent of 
damages does not bar recovery of damages. In the case of 
Eastman Co. v. Southern Photo Co., 273 U.S. 359, the United 
States Supreme Court said (p. 379): 

“Damages are not rendered uncertain because they cannot 
be calculated with absolute exactness. It is sufficient if a 
reasonable basis of computation is afforded, although the 
result be only approximate.” 


Similarly, in the case of Bigelow v. RKO Radio Pictures, 327 U.S. 
251, the Court said (p. 264): 


“the jury may make a just and reasonable estimate of the 
damage based on relevant data, and render its verdict ac- 
cordingly. In such circumstances ‘juries are allowed to act 
upon probable and inferential, as well as direct and positive 
proof.’ ”’ 


We believe a reasonable basis for the computation of damages 
is afforded here and that it is just and proper to act on probable 
and inferential proof with respect to the transactions which 
could not be traced. Accordingly, it is concluded that the full 
damages not only with respect to the transactions which could 
be traced at Scale #19 but also with respect to the transactions 
at that scale which could not be traced should be allowed. 


It is apparent from the evidence that respondent’s practices 
with respect to hogs weighed over Scale #19 differed sharply 
from his practices with respect to hogs weighed at scales other 
than #19. At Scale #19, which was reserved for the weighing 
of crippled hogs, the animals were, for the most part, weighed 
in lots of one. For this reason, it was not difficult to trace the 
animals back to the source from which respondent purchased 
them. At scales other than #19, the hogs were usually weighed 
in lots consisting of a number of animals. Such lots frequently 
were made up of several grades or classes of hogs, not all of 
which would fill complainant’s needs. In these instances, respond- 
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ent sorted out the poorer classes of hogs and reweighed them to 
complainant. The remainder of the lots would be disposed of 
elsewhere. Since these were not direct transfers of entire lots, 
transfer tickets were not issued and it was not possible to trace 
the transactions back to the source from which respondent 
purchased them. Thus, out of 1,473 head of hogs which respond- 
ent purchased for complainant at scales other than #19 during 
the period of this complaint, only 338 transactions could be 
traced. The investigation report reveals that respondent paid 
considerably more for the hogs which were weighed over scales 
other than #19 than he did for hogs which were weighed on 
the cripple scale. It also reveals that respondent charged com- 
plainant much larger markups on the “bargain” hogs which he 
purchased over Scale #19 than he did on the more expensive 
hogs purchased at the other scales. The average markup on hogs 
weighed at scales other than +19 was $.96 per head, whereas the 
average markup for hogs weighed over Scale #19 was $3.82. 


Because of the marked differences in respondent’s practices at 
Scale #19 as compared with transactions weighed over scales 
other than #19, these two types of purchases must be segregated 
in calculating damages. Complainant’s contention that all trans- 
actions should be lumped together, whether weighed over Scale 
#19 or the other scales is not justified by the record. 


Of the 1,473 hogs which were weighed at scales other than 
#19, the Department was able to trace 338 back to the source 
from which respondent purchased them. The transactions which 
were traced were spread evenly throughout the period of the 
complaint. The average markup on these 338 head was $.96. 
Whereas a much smaller percentage of the transactions could 
be traced at scales other than #19 than were traced at scale 
#19, the percentage is substantial enough to set a definite 
pattern and to permit the projection of the average markup 
found on the 338 head over the entire 1,473 head. It is con- 
cluded that complainant should be allowed damages on the 
1,473 hogs which were weighed on scales other than #19 at 
the rate of $.96 per head, or the total amount of $1,414.08. 

An order should be entered awarding complainant damages in 
the amount of $1,459.24 for overcharge on hogs weighed on 
Scale #19 plus $1,414.08 for overcharges on hogs weighed on 
scales other than #19, or the total amount of $2,873.32, with 
interest. 
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ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, the sum of $2,873.32, with 
interest thereon at the rate of 5% per annum from October 28, 
1954, until paid. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4738) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided July 23, 1956. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect 
to and including October 15, 1956, to permit the Department to study 
the reasonableness of proposed modifications, and the time for filing 
an answer to the petition by the Department is extended to and in- 
cluding September 28, 1956. 


Mr, John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. C. J. Mann, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
July 20, 1954 (138 A.D. 688), as continued in effect to and 
including July 31, 1956, by an order issued on June 30, 1955 
(14 A.D. 472), and modified by an order issued on May 15, 
1956 (15 A.D. 559), authorizing assessment of the current sche- 
dule of rates and charges. 


On June 21, 1956, respondents filed a petition requesting 
authority to make certain modifications in the current schedule 
of rates and charges and that such schedule as so modified be 
continued in effect beyond July 31, 1956. Notice of the petition 
and its contents was published in the Federal Register on July 
3, 1956 (21 F.R. 4935), and, although interested persons were 
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afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 

On July 20, 1956, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a petition stating that the 
Division’s analysis of reports filed by respondents in support of 
their petition and study of the reasonableness of the proposed 
rates and charges have not yet been completed and that it will 
therefore be impossible for the Division to make a recommenda- 
tion concerning respondents’ petition within the time fixed by 
the rules of practice for the filing of an answer. Accordingly, 
the Division requested that an order be issued continuing in 
effect to and including October 15, 1956, the order of July 20, 
1954, as modified by the order issued on May 15, 1956, and 
extending the time for the filing of an answer by the Livestock 
Division to and including September 28, 1956. 


On July 20, 1956, respondents sent a telegram concurring 
in the petition for extension. 

Inasmuch as the petition of the Livestock Division does not 
involve an increase of rates and charges lawfully prescribed 
by the Secretary or any rates and charges for services not here- 
tofore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 


Since the parties are agreed, the order of July 20, 1954, as 
modified by the order of May 15, 1956, is continued in effect to 
and including October 15, 1956, unless changed by further order 
before the latter date, and the time for the filing of an answer by 
the Livestock Division to respondents’ petition of June 21, 1956, 
is extended to and including September 28, 1956. 


The respondents who must comply with this order on its 
effective date wish to continue assessing the current rates and 
charges pending action on their petition. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on August 1, 1956, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 4739) 


In re G. L. STANFORD. P&S Docket No. 2087. Decided July 24, 
1956. 


Suspension of Registration Terminated—Solvency 


Where respondent’s registration was suspended (13 A.D. 605 (1954)) until 
he could show that he was able to discharge all his financial obligations 
and he later submitted a financial statement indicating that he presently 
is solvent, held, the suspension of respondent’s registration is terminated. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


By an order issued on June 16, 1954 (13 A.D. 605), respond- 
ent’s registration under the Act as a market agency to buy 
livestock on a commission basis and as a dealer to buy and sell 
livestock for his own account was suspended for a period of 
thirty days and thereafter until he shows himself able to dis- 
charge all his financial obligations as they accrue. Such order 
provides that when he makes such a showing, a supplemental 
order will be issued in this proceeding terminating the suspension 
after the thirty-day period. 

By a letter to the Judicial Officer dated April 30, 1956, 
respondent requested that such supplemental order be issued so 
that he could register as a dealer, buying only for slaughter 
purposes, i.e., as a packer buyer. Respondent stated in his letter 
that by operating in such capacity he will not incur any personal 
financial obligations and that all his purchases will be paid for 
by the Great Western Packing Co., 3377 East Vernon Avenue, 
Los Angeles, California. A fully executed application for registra- 
tion as a packer buyer dated April 30, 1956, was submitted with 
respondent’s letter. Respondent did not submit any information 
with his letter showing that he is able to discharge all his 
financial obligations as they accrue. 


On or about July 11, 1956, respondent submitted a financial 
statement to the Livestock Division, complainant, indicating that 
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he presently is solvent. Such statement was filed with a recom- 
mendation of the Division to the effect that the suspension of 
respondent’s registration be terminated and that the order of 
June 16, 1954, remain in full force and effect in all other respects. 


Accordingly, the suspension of respondent’s registration pro- 
vided by the order of June 16, 1954, is hereby terminated and 
such order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4740) 


In re W. I. BOWMAN, d/b/a CAPITAL STocK YARDS. P&S Docket 
No. 2159. Decided July 25, 1956. 


Cease and Desist—Commingling of Funds—Improper Use 

of Custodial Funds—Buying and Selling Own Consigned 

Livestock for Another—Buying Own Consigned Livestock 

—Failure to Disclose Correct Names of Purchasers—Fail- 
ure to Keep Proper Books and Records 


Where respondent commingled funds received from the sale of consigned 
livestock with funds of his own and used such shipper proceeds for 
purposes of his own; financed with said commingled funds the pur- 
chases, by a dealer, of cattle from respondent out of consignments and 
sold such livestock for the account of said dealer in competition with 
livestock consigned to respondent for sale on a commission basis; 
purchased consigned livestock for his own account and failed to advise ? 
consignors; and failed to show the true and correct names of purchasers 
on his accounts of sale, held, respondent shall cease and desist from 
engaging in these unfair and deceptive practices; shall deposit gross 
proceeds received from the sale of consigned livestock in a bank ac- 
count separate from his private accounts and shall only draw on such 
account for payment of net proceeds due consignors, lawful marketing 
charges and services; and shall keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions in 
his business. 
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Mr, Jerome S. Ducrest for Livestock Division, Agricultural Marketing } 
Service. Mr. Fred S. Ball, Jr., of Ball and Ball, of Montgomery, Alabama, 
for respondent, Mr. Will Rogers, Hearing Examiner. | 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on March 10, 1955, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. An amended complaint was filed on October 
21, 1955. The respondent is registered under the act as a market 
agency to buy and sell livestock on a commission basis and as 
a dealer to buy and sell livestock for his own account at the 
Capital Stock Yards, Montgomery, Alabama. 


It is alleged in the complaint that the respondent used shipper 
proceeds for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers; that respondent permitted an employee, 
who was not registered with the Secretary as a dealer and who 
was not bonded, to engage in dealer operations through the 
facilities of respondent and that respondent financed such opera- 
tions with shipper proceeds and otherwise cleared said employee’s 
speculative transactions; that respondent took livestock con- 
signed to him for sale on a commission basis into his own account 
and, in accounting to the consignors, submitted accounts of sale 
which failed to show the name of respondent as the purchaser; 
and that respondent filled orders for the purchase of livestock 
on a commission basis with consigned livestock and submitted 
accounts of sale to the consignors showing assumed, false, fic- 
titious, or otherwise incorrect names as the purchasers and 
submitted accounts of purchase to the purchasers failing to 
show that the livestock was purchased out of consignments. 


On November 14, 1955, respondent filed an answer to the com- 
plaint in which he denied that he was engaged in interstate 
commerce, denied that Capital Stock Yards was a posted stock- 
yard within the meaning of the act, and denied that he was 
subject to the jurisdiction of the Secretary. He also denied 
all the other allegations of the complaint and alleged that he 
was “advised” that the act is unconstitutional. 

A hearing was held in Montgomery, Alabama, on December 
15 and 16, 1955. Will Rogers, Hearing Examiner, United States 
Department of Agriculture, presided at the hearing. The com- 
plainant was represented by Jerome S. Ducrest, Office of the 
General Counsel, United States Department of Agriculture. The 
respondent was represented by Fred Ball, Attorney at Law, 
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Montgomery, Alabama. Three witnesses testified for complainant. 
Seventeen witnesses testified for respondent and the respondent 
testified in his own behalf. Seventeen exhibits were introduced 
into evidence on behalf of complainant. After the hearing, both 
parties filed briefs. 


At the hearing, it was stipulated and agreed between the 
parties that the Capital Stock Yards, at all times material 
herein, was a posted stockyard subject to the provisions of the 
act and that the respondent, at all times mentioned in the com- 
plaint, was registered with the Secretary as a market agency to 
buy and sell livestock on a commission basis and as a dealer to 
buy and sell livestock for his own account at the stockyard. 


In his report filed April 17, 1956, the hearing examiner recom- 
mended that the respondent be found to have violated the act and 
the regulations substantially as charged and that the respondent 
be ordered to cease and desist from engaging in enumerated 
practices. The hearing examiner also recommended that the 
respondent be ordered to establish a separate bank account desig- 
nated as “Shippers’ Proceeds Account” and to keep such records 
as will fully and correctly disclose all transactions involved in his 
business as a market agency or dealer at the stockyard. The 
respondent filed exceptions to the examiner’s report. 


FINDINGS OF FACT 


1. The Capital Stock Yards, Montgomery, Alabama, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. The respondent, W. I. Bowman, is an individual doing busi- 
ness as Capital Stock Yards, whose address is Montgomery, 
Alabama. Respondent is registered with the Secretary of Agri- 
culture under the act as a market agency to buy and sell livestock 
on a commission basis and as a dealer to buy and sell livestock 
for his own account, at the stockyard, and at all times men- 
tioned herein was so registered. 


3. On February 3, 1951, pursuant to section 202.5 of the rules 
of practice governing proceedings under the act (9 CFR 202.5), 
respondent entered into a stipulation with the Director of the 
Livestock Branch in which respondent admitted commingling 
funds received from the sale of consigned livestock with funds 
of his own and using the “float” in shipper proceeds for purposes 
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of his own. Respondent stipulated and agreed that he would 
replace promptly the amount of the shortage in his working 
capital, would install and maintain a custodial account in which 
he would deposit the proceeds from the sale of livestock on a 
commission basis, and would only draw on such custodial account 
to pay lawful marketing charges and shippers of livestock. 
Respondent also stipulated and agreed that, if in the future he 
engaged in any practice prohibited by the act, such stipulation 
would be admissible as evidence of the acts, facts and practices 
set forth therein in any subsequent proceeding against him under 
the act. 


4. During the year 1954, the respondent maintained a “Capi- 
tal Stock Yards” account at the First National Bank of Mont- 
gomery in which account he commingled shipper proceeds with 
proceeds from two unposted markets owned and operated by 
respondent at Eutaw and Demopolis, Alabama. 


5. As of October 31, 1954, respondent used shipper proceeds 
in the amount of $97,274.11 for purposes of his own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors. 


6. During the period January 1 through May 31, 1955, 
respondent financed with funds in the Capital Stock Yards 
account in the First National Bank of Montgomery the purchase 
by A. R. Hatcher, a registered dealer, of 1,682 head of cattle, 
580 of which were purchased from respondent out of consign- 
ments. Such livestock was sold by respondent for the account 
of said dealer in competition with livestock consigned to respond- 
ent for sale on a commission basis at a net profit of 1,170.14, 
one-half of which was retained by respondent. 


7. At the stockyard on or about July 26, 1955, respondent 
took livestock consigned to him for sale on a commission basis 
into his own account and, in accounting to the consignors, sub- 
mitted accounts of sale which failed to show the name of respond- 
ent as the purchaser of the livestock but instead showed the 
name “Riverbend,” the name of a farm owned by respondent, 
and copies of such incorrect or incomplete accounts of sale were 
made a part of the accounts and records of respondent. 
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8. In seven separate transactions at the stockyard during 
the period May 9 to May 23, 1955, respondent took livestock 
consigned to him for sale on a commission basis into one of his 
own accounts, which was carried in respondent’s books as “CSY 
323,” and in accounting to the consignors submitted accounts of 
sale which failed to show the full, true and correct name of 
respondent as the purchaser but instead merely showed “CYS 
323,” and copies of such incorrect or incomplete accounts of 
sale were made a part of the accounts and records of respondent. 


9. In 24 separate transactions at the stockyard during the 
period July 5 to July 26, 1955, respondent filled orders from 
various persons for the purchase of livestock on a commission 
basis with livestock consigned to him for sale on a commission 
basis and, in accounting to the consignors, submitted accounts 
of sale which failed to show the full, true and correct name of 
the purchaser but instead showed incorrect names as the pur- 
chasers, and copies of such incorrect accounts of sale were made 
a part of the accounts and records of respondent. In accounting 
to the persons for whom the purchases were made, respondent 
submitted accounts of purchase which failed to show that the 
livestock was purchased out of consignments of livestock made 
to respondent for sale on a commission basis. 


CONCLUSIONS 
I 
Respondent alleged in his answer that “. . . he is advised that 
the act . . . is unconstitutional and deprives him of the right 


of the equal protection of the law and would deprive him of 
property without due process [and] is discriminatory and other- 
wise unconstitutional.” Respondent has made no attempt to 
support these broad allegations and it must be deemed that 
respondent has failed to sustain his burden of proof thereon. 
Cf. United States v. Rock Royal Cooperative, Inc., 307 U.S. 533 
(1939) ; Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 
(E.D. Pa, 1944), aff'd, 149 F.2d 860 (3d Cir. 1945). Moreover, 
respondent cannot expect an agency charged with administering 
a statute to hold the statute unconstitutional. Panitz et al. v. 
District of Columbia, 112 F.2d 39 (D.C. Cir. 1940); In re Corn 
Products Refining Co., 13 A.D. 1117, 1189 (1954); aff’d 232 
F.2d 554 (2d Cir. 1956) ; In re Edward R. Byer et al., 13 A.D. 
873, 874 (1954). See also Engineers Public Service Co. v. Securi- 
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ties and Exchange Commission, 138 F.2d 936, 952-953 (D.C. Cir. 
1943), ordered dismissed as moot on motion of parties, 332 
U.S. 788 (1947). 


II 


Respondent maintained at the First National Bank of Mont- 
gomery an account (Capital Stock Yards account) for the pay- 
ment to shippers of proceeds derived from the sale of livestock 
on a commission basis. The evidence indicates, however, that 
respondent commingled shipper proceeds in such account with 
proceeds from two unposted markets owned and operated by 
respondent at Eutaw and Demopolis, Alabama. The evidence 
further indicates that as of October 31, 1954, respondent diverted 
shipper proceeds in the amount of $97,274.11 for purposes of 
his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers. 
Respondent contends that as he usually made payment to shippers 
out of the Capital Stock Yards account in advance of the receipt 
by him of the purchase price, he was not using shipper proceeds 
but was, in effect, using his own funds to pay shippers. This 
allegation must fail in view of the fact that in arriving at the 
total of the diverted funds, the complainant credited respondent 
with proceeds or accounts receivable. Respondent was credited 
with funds owing to him by purchasers of livestock and the 
amount of the deficit or book overdraft in the account was 
reduced from $157,931.43 to $97,274.11 thereby. If respondent’s 
contention was correct, the proceeds or accounts receivable should 
have eliminated the deficit in the Capital Stock Yards account. 
The respondent was using shipper proceeds for purposes of his 
own rather than using his own funds to pay shippers. In fact, 
the evidence reveals that respondent utilized the shipper pro- 
ceeds account to finance his own purchases of livestock and 
purchases of livestock by A. R. Hatcher, a registered dealer. 


Respondent’s practice of commingling shipper proceeds with 
other funds is in violation of section 201.42 of the regulations 
promulgated under the act (9 CFR 201.42). Although respondent 
contends, in effect, that he entered into the stipulation of Feb- 
ruary 3, 1951, without being aware of its contents, the stipula- 
tion was prepared by respondent’s attorney and we conclude 
that respondent knew or should have known its provisions. In 
addition, respondent’s practice of using shipper proceeds for 
purposes of his own and purposes other than the payment of 
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lawful marketing charges and the remittance of net proceeds to 
shippers constitutes an unfair and deceptive practice in violation 
of section 312(a) of the act (7 U.S.C. 213 (a)) and a failure to 
render and maintain just, fair and nondiscriminatory stockyard 
services and practices in violation of sections 304 and 307 of 
the act (7 U.S.C. 205 and 208). In re Harry C. Daniels, d/b/a 
Harry C. Daniels and Co., 14 A.D. 903 (1955); In re Clint 
Shirley, d/b/a Shirley Livestock Commission Co., 11 A.D. 281 
(1952); In re Mann, Boyd and Mann, 11 A.D. 192 (1952); In 
re Russell Center et al., 10 A.D. 1497 (1951) ; In re Tom Benson, 
d/b/a Fulton Commission Co., 10 A.D. 1183 (1951); In re 
Beckham and Simpson, 9 A.D. 1203 (1950); In re Bowles Live- 
stock Commission Co., 5 A.D. 886 (1946). Such unauthorized 
use of shipper proceeds is also in violation of sections 201.40, 
201.41 and 201.42 of the regulations issued pursuant to the act 
(9 CFR 201.40, 201.41 and 201.42), and the financing of A. R. 
Hatcher’s operations out of shipper proceeds is also a violation 
of section 201.61 of the regulations (9 CFR 201.61). 


Ill 


Respondent’s practices as set forth in Findings of Fact 7, 8 
and 9, constituted violations of sections 304, 307 312(a), and 
401 of the act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.48 and 201.44 of the regulations (9 CFR 201.43 and 201.44). 
In re Roy Hyatt and A. E. Ward, d/b/a Hyatt and Ward Live- 
stock Commission Co., 12 A.D. 476 (1953) ; In re Hugh W. Ford 
Livestock Commission Co., 12 A.D. 472 (1953); In re Ozark 
Commission Co., 12 A.D. 131 (1953); In re Mann, Boyd and 
Mann, supra. 

Actual damage to a shipper is not the test as to whether the 
act has been violated as implied by respondent in explaining 
the accountings in question in this proceeding. Respondent was 
acting as an agent of the consignors of livestock and in that 
capacity it was his duty to make a full disclosure of the facts 
with respect to each transaction to the respective consignor. By 
failing to disclose the full, true and correct name of the pur- 
chaser of consigned livestock, material facts necessary for a full 
and complete accounting were withheld. In addition, failure to 
disclose to purchasers that the livestock was purchased out of 
consignments amounted to a withholding of material facts neces- 
sary for a full and complete accounting in connection with 
order purchases. 
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Complainant failed to establish that respondent’s employee, 
Austin Rogers, was engaging in dealer operations for his own 
account as alleged in paragraph V of the amended complaint. No 
violation is found with respect thereto. 


IV 


It appears from respondent’s testimony that the violations 
resulted in large part from lack of full understanding of the 
requirements of the act and regulations. The record does not 
disclose injury to any consignor or purchaser by reason of the 
violations and respondent’s general financial condition apparently 
has been satisfactory. Under these circumstances, although the 
violations are of a serious nature and normally would warrant 
a suspension of registration, the complainant recommended that 
an order requiring respondent to cease and desist from engaging 
in the violations, to deposit and use shipper proceeds in accord- 
ance with the regulations, and to keep proper accounts and 
records will be sufficient to effectuate the purposes of the act 
and the regulations. Taking into account all the facts disclosed 
by the record, we agree with the recommendation made by 


complainant. 


ORDER 


Respondent shall cease and desist from engaging in the unfair 
and deceptive practices and devices described in the Findings 
of Fact. 

Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission basis and any other 
funds that come into his possession as agent in a bank account 
separate from the private account or accounts in which his own 
funds are deposited. Such account shall be drawn upon only for 
the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as 
compensation for his services, and for payment of lawful mar- 
keting charges. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a market agency and dealer at the stockyard. 


This order shall become effective on the tenth day after service 
of a copy upon respondent. 
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(No. 4741) 


In re ROBERT M. FrIcK. P&S Docket No. 2186. Decided July 26, 
1956. 


Cease and Desist—Invoices Showing Purchase Price Greater 
than Actual Price—Consent Order 


Where respondent purchased livestock for a packer and, in connection with 
such purchase, made false or incorrect entries in the invoices showing 
the purchase price as greater than the true purchase price, held, 
respondent shall cease and desist from such unfair, unjustly dis- 
criminatory and deceptive practices. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Services. 
Mr. J. P. Doyle, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by an order of inquiry and notice 
of hearing filed on October 24, 1955, by the Director of the Live- 
stock Division, Agricultural Marketing Service. Respondent is 
charged with violating certain provisions of the act. On Novem- 
ber 17, 1955, respondent filed an answer denying most of the 
allegations set forth in the order of inquiry. Subsequently, on 
April 6, 1956, respondent filed an amended answer admitting the 
allegations of fact set forth in the order of inquiry, denying any 
intentional wrongdoing or wilful violation of the act, and con- 
senting to the issuance, without oral hearing, of an order re- 
quiring him to cease and desist from the practices complained of 
in the order of inquiry. Complainant has recommended that the 
order consented to by respondent be entered. 


FINDINGS OF FACT 


1. The Crawford Sales Company stockyard, Crawford, Ne- 
braska, the Gordon Sales Company stockyard, Gordon, Nebraska, 
the Oshkosh Livestock Commission Company stockyard, Oshkosh, 
Nebraska, and the Sheridan Livestock Commission Company 
stockyard, Rushville, Nebraska, hereinafter referred to as the 
“stockyards’’, were at all times mentioned herein posted stock- 
yards subject to the provisions of the act. 
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2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy livestock for slaughter at various posted 
stockyards, and at all times mentioned herein respondent was 
so registered. 


3. On the thirty-one occasions listed in paragraph III of the 
order of inquiry and at divers other times during the period 
from January 3, 1955, to April 25, 1955, respondent, personally 
or through certain registrants under the act, namely, Lorenz 
and Toof, Hay Springs, Nebraska, or E. E. Carroll, Alliance, 
Nebraska, purchased livestock at the stockyards for Armour 
and Company, Denver, Colorado, a packer subject to the pro- 
visions of the act. In connection with such purchase transactions, 
respondent made false or incorrect entries in the invoices ren- 
dered to Armour and Company and made a part of the accounts 
and records of such company, in that respondent made entries 
in said showing the purchase price of the' livestock as greater 
than the true purchase price of the livestock. 


4. Respondent, in connection with the making of the false or 
incorrect entries in the invoices covering the purchases of live- 
stock at the Sheridan Livestock Commission Company stockyard 
referred to in paragraph III of the order of inquiry, had an 
agreement or understanding with William J. Lorenz and Vernon 
D. Toof, doing business as Lorenz and Toof, registered dealers 
under the act, permitting respondent to prepare said invoices 
on invoice forms furnished by said Lorenz and Toof. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondent has violated sections 
312(a) of the act (7 U.S.C. 213(a)) and section 10 of an act 
entitled “An Act to Create a Federal Trade Commission, to 
define its powers and duties, and for other purposes” (15 U.S.C. 
50), which section is incorporated in and made a part of the act 
by virtue of the provisions of section 402 of the act (7 U.S.C. 
222). 

Ordinarily, violations of as serious a nature as those alleged 
in this proceeding would warrant a sanction more severe than 
a@ cease and desist order. However, respondent states in his 
amended answer that the incorrect entries which he made in 
invoices rendered to his employer were made solely for the 
purpose & compensating others for services rendered in con- 
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nection with purchases of livestock on behalf of his employer. 
Complainant states in its recommendation that information 
available to it through respondent’s employer indicates that this 
assertion by respondent is true. Complainant further states that 
it believes the purposes of the act will best be served by the 
entry of the order consented to by respondent. Under these 
circumstances, the order consented to by respondent will be 
entered. 


ORDER 


Respondent shall cease and desist from the unfair, unjustly 
discriminatory and deceptive practices described in the Findings 
of Fact. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4742) 


In re FRED M. ALLISON, JR., d/b/a ALLISON BROKERAGE COM- 
PANY. P&S Docket No. 2201. Decided July 30, 1956. 


Suspension of Registration—Insolvency—Failure to Keep 
Proper Books and Records—Consent Order 


Where respondent, a market agency, was insolvent and failed to keep 
proper books and records, held, respondent’s registration is suspended 
until such time as he shall demonstrate that he is no longer insolvent 
and he shall keep accounts, records and memoranda that fully and 
correctly disclose all transactions involved in his business as a market 


agency. 
Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing 
Service, Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Division, Agricultural Market- 
ing Service, on March 1, 1956, alleged that respon@ent is in- 
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solvent within the meaning of the provisions of the Act of 
Congress approved July 12, 1943 (57 Stat. 422; 7 U.S.C. 204), 
and has failed to keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in his 
business as a market agency. On March 26, 1956, respondent 
filed an answer to the Order of Inquiry and Notice of Hearing ad- 
mitting some of the allegations contained in said Order of Inquiry 
and Notice of Hearing, explaining and attempting to justify 
his actions in connection with others, and denying the remaining 
allegations. Respondent, in said answer, specifically denied that 
he was insolvent or that the violations of the act charged against 
him in the Order of Inquiry and Notice of Hearing were wilful. 
Subsequently, on July 19, 1956, respondent filed an amended 
answer in which he admitted the allegations contained in said 
Order of Inquiry and Notice of Hearing, waived the right to 
an oral hearing and to the report of the examiner, and con- 
sented to the issuance of an order, with findings of fact, requiring 
him to keep accounts, records and memoranda that fully and 
correctly disclose all transactions involved in his business as a 
market agency, and suspending his registration until such time 
as he shall demonstrate that he is no longer insolvent. The 
Livestock Division, by its attorney, has recommended that such 


an order be issued. 


FINDINGS OF FACT 


1. The St. Joseph Stock Yards, South St. Joseph, Missouri, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 


the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to render clearing services, at the 
stockyard, and at the times hereinafter referred to respondent 


was so registered. 


3. Respondent is insolvent. As of January 25, 1956, respond- 
ent’s current liabilities exceeded his current assets by $90,382.81. 
On said date respondent had total current liabilities amounting 
to $93,097.64 and total current assets of only $2,714.83. 


4, Respondent, during the month of January 1956, failed to 
keep accounts, records and memoranda that fully and correctly 
disclosed all transactions involved in his business as a market 
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agency, at the stockyard, in that respondent’s accounts, books 
and records failed fully and correctly to show respondent’s true 
financial condition. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondent is insolvent within the meaning of the provisions of 
the Act of Congress approved July 12, 1943 (57 Stat. 422; 7 } 
U.S.C. 204), and has violated section 401 of the act. 

Inasmuch as respondent has consented and the complainant 

_ has recommended that an order be issued requiring respondent 

to keep accounts, records and memoranda that fully and correctly 
disclose all transactions involved in his business as a market 
agency, and suspending his registration until such time as he 
shall demonstrate that he is no longer insolvent, the order will 
be issued. 


ORDER 


Respondent shall keep accounts, records and memoranda that ; 
fully and correctly disclose all transactions involved in his 
business as a market agency. 

Respondent’s registration under the act is suspended until 
such time as respondent shall demonstrate that he is no longer 
insolvent. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4743) 
In re V. A. WRIGHT. P&S Docket No. 2202. Decided July 30. 1956. 


Suspension of Registration—Insolvency—Consent Order 


Where respondent, a registered dealer, was insolvent, held, respondent’s 
registration is suspended until such time as respondent shall demon- 
strate that he is no longer insolvent. } 


Mr, Jerome S. Ducrest for Livestock Division, Agricultural Marketing 
Service. Mr. J. P. Doyle, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The order of inquiry and notice of hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on March 14, 1956, alleged that respondent, 
who is registered with the Secretary as a dealer to buy and sell 
livestock for his own account at the St. Joseph Stock Yards, 
South St. Joseph, Missouri, is insolvent within the meaning of 
the provisions of the Act of Congress approved July 12, 1943 
(57 Stat. 422; 7 U.S.C. 204). On April 2, 1956, respondent filed 
an answer to the order of inquiry and notice of hearing explain- 
ing that he had made full payment for all livestock purchases 
made by him “either at posted public stockyards or in the 
country.” He admitted ‘‘an obligation” to the Allison Brokerage 
Company but explained that he “regards this as a personal indebt- 
edness between clearor and clearee” and that “respondent and 
creditor are negotiating terms of settlement which will be satis- 
factory to both respondent and creditor.” Respondent stated he 
did not “believe” that he is insolvent. Subsequently, on July 19, 
1956, respondent submitted an amended answer in which he 
admitted the allegations contained in the order of inquiry and 
notice of hearing, waived the right to an oral hearing and to 
the report of the examiner, and consented to the issuance of an 
order suspending his registration until such time as he shall 
demonstrate that he is no longer insolvent. The Livestock Divi- 
sion, by its attorney, has recommended that such an order be 


issued. 


FINDINGS OF FACT 


1. The St. Joseph Stock Yards, South St. Joseph, Missouri, 
hereinafter referred to as the stockyard, is now and was at the 
time mentioned herein a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock for his own account, at 
the stockyard, and at the time hereinafter referred to respondent 
was so registered. 


3. Respondent is insolvent. As of February 23, 1956, respond- 
ent had total current liabilities amounting to $8,846.82 and had 
no current assets. 
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CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondent is insolvent within the meaning of the provisions of 
the Act of Congress approved July 12, 1948 (57 Stat. 422; 7 
U.S.C. 204). 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued which would suspend 
respondent’s registration until such time as respondent shall 
demonstrate that he is no longer insolvent, the order will be 
issued. 


ORDER 


Respondent’s registration under the act is suspended until 
such time as respondent shall demonstrate that he is no longer 
insolvent. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4744) 
In re V. F. WRIGHT. P&S Docket No. 2204. Decided July 30, 1956. 


Suspension of Registration—Insolvency—Consent Order 


Where respondent a registered dealer, was insolvent within the meaning of 
the provisions of the act, held, respondent’s registration is suspended 
until such time as he shall demonstrate that he is no longer insolvent. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), hereinafter 
referred to as the act. The order of inquiry and notice of hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on March 14, 1956, alleged that respondent, 
who is registered with the Secretary as a dealer to buy and sell 
livestock at the St. Joseph Stock Yards, St. Joseph, Missouri, is 
insolvent within the meaning of the provisions of the Act of 
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Congress approved July 12, 1943 (57 Stat. 422; 7 U.S.C. 204). 
On April 4, 1956, respondent filed an answer to the order of 
inquiry and notice of hearing explaining that he had made full 
payment for all livestock purchases made by him “either at posted 
public markets or in the country”; the financial obligation to the 
Allison Brokerage Company was a matter of personal indebted- 
ness; and respondent was negotiating terms of settlement with 
his creditor with respect to said indebtedness. Respondent stated 
that he did not believe that he is insolvent. Subsequently, on July 
19, 1956, respondent submitted an amended answer in which he 
admitted the allegations contained in the order of inquiry and 
notice of hearing, waived the right to an oral hearing and to the 
report of the examiner, and consented to the issuance of an 
order suspending his registration until such time as he shall 
demonstrate that he is no longer insolvent. The Livestock Divi- 
sion, by its attorney, has recommended that such an order be 
issued. 


FINDINGS OF FACT 


1. The St. Joseph Stock Yards, South St. Joseph, Missouri, 
hereinafter referred to as the stockyard, is now and was at the 
time mentioned herein a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account, at the 
stockyard, and at the time hereinafter referred to respondent was 
so registered. 


8. Respondent is insolvent. As of February 23, 1956, respond- 
ent had total current liabilities amounting to $20,062.50 and total 
current assets of only $120. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondent is insolvent within the meaning of the provisions of 
the Act of Congress approved July 12, 1948 (57 Stat. 422; 7 
U.S.C. 204). 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued which would suspend 
respondent’s registration until such time as respondent shall 
demonstrate that he is no longer insolvent, the order will be 
issued. 
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ORDER 


Respondent’s registration under the act is suspended until such 
time as respondent shall demonstrate that he is no longer 
insolvent. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4745) 


In re SOL GOLDSTEIN, ANTHONY PROCACCI AND NETTIE GOLDSTEIN, 
TRADING AS GOLDSTEIN & PrRocaccI. PACA Docket No. 6814. 
Decided June 22, 1956. 


Revocation of License—Failure to Account—Failure to 
Pay for Produce—Failure to Keep Proper Books and 
Records—Consent Order 


Where respondents failed and refused to correctly account and make full 
payment in respect to transactions in perishable agricultural com- 
modities or to keep proper accounts and records, held, their license 


is revoked. 


Mr. John C. Chernauskas for Fruit & Vegetable Division, Agricultural 
Marketing Service. Respondents pro se, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on June 19, 1956, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that respondent repeatedly 
and flagrantly violated section 2 of the act by failing or refusing 
truly and correctly to account and make full payment promptly 
on consignment or joint account transactions and failing to 
keep proper accounts and records. Revocation of respondent’s 
license was recommended. 

Copies of the complaint were personally served upon each of the 
members of respondent partnership on June 21, 1956. Respond- 
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ent filed an answer in which, without admitting any of the allega- 
tions of the complaint, each partner agreed and consented to the 
issuance, without further proceedings, of an appropriate order 
containing findings of fact and conclusions based on the allega- 
tions of the complaint, and an order providing for the revoca- 
tion of respondent’s license. Two conditions were made to such 
agreement and consent: (1) that the order not become effective 
prior to July 18, 1956; and (2) that the notice of suspension of 
respondent’s license contained in two telegrams dated June 12, 
1956 and June 13, 1956, be rescinded prior to June 25, 1956. 
The Deputy Administrator, Agricultural Marketing Service, has 
filed a recommendation that an order be issued in accordance 
with the answer of respondent and states that the suspension 
referred to has been rescinded. 


FINDINGS OF FACT 


1. Respondent is a partnership consisting of Sol Goldstein, 
Anthony Procacci, and Nettie Goldstein, trading as Goldstein & 
Procacci, whose business address is Room 307, Produce Building, 
Second and Dock Streets, Philadelphia, Pennsylvania. 


2. Pursuant to licensing provisions of the act, License No. 
153847 was issued to respondent on August 30, 1954, to trade 
as Goldstein & Procacci. This license terminated on August 30, 
1955, due to nonpayment of the annual fee. Respondent made 
application for a new license after paying the license fees ac- 
crued, and was issued, on October 20, 1955, a new license, No. 
161279, showing the same individuals as mentioned above as 
partners, which license is now in effect. 


3. From February 1955 to date, respondent has failed or 
refused truly and correctly to account and make full payment 
promptly in respect to transactions in perishable agricultural 
commodities, in interstate commerce, shipped on consignment or 
on joint account by D. L. Piazza Company, Minneapolis, Min- 
nesota, T. J. Power & Company, Carrizo Springs, Texas, and 


others. 
4. From February 1955 to date, respondent has failed to 


keep such accounts, records, and memoranda as to fully and cor- 
rectly disclose all transactions involved in its business, as re- 
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quired by section 9 of the act (7 U.S.C. 499i) and section 46.15 
of the Regulations promulgated under the act (7 CFR 46.15). 


5. Each of the three partners in respondent partnership has 
been responsible in whole, or in part, for the violations alleged 
in paragraphs 3 and 4 above. 


CONCLUSIONS 


Section 47.26(b) of the rules of practice under the act (7 CFR 
47.26(b)) provides as follows: 


“(b) At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding, the Secretary 
may allow the respondent to consent to an order. Upon a 
record composed of the complaint and the stipulation or 
agreement consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall have 
the same force and effect as an order made after oral hear- 
ing.” 

Each member of respondent partnership has consented to the 
issuance of an order containing findings of fact and conclusions 
based on the allegations of the complaint. Such findings of fact 
are stated above. By reason of these facts, it is concluded that 
the actions of respondent, as described above, constitute wilful, 
repeated, and/or flagrant violations of the act. Inasmuch as the 
respondent has consented and the complainant has recommended 
that an order be issued revoking respondent’s license effective 
July 18, 1956, such order will be issued. The notice of suspension 
issued to respondent has been rescinded by the Deputy Admini- 
strator, Agricultural Marketing Service. 


ORDER 


Effective July 18, 1956, the license of Sol Goldstein, Anthony 
Procacci, and Nettie Goldstein, trading as Goldstein & Procacci, 
is revoked. The facts as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4746) 


ALEX-SAN VEGETABLE COMPANY v. SUNNY VALLEY PACKING CoM- 
PANY AND CAL-ARI PACKING COMPANY. PACA Docket No. 6155. 
Decided July 3, 1956. 


Undisclosed Principal—Agent Acting as Real Party in 

Interest—Defense Against Undisclosed Principal—Agent’s 

Failure to Remit Net Proceeds — Violation of Act — 
Reparation 


Where a seller, acting as an undisclosed principal, sold carrots through 
its agent to a purchaser, but the agent applied the carrots owned by the 
seller to the agent’s own contracts with the purchaser without authoriza- 
tion from the seller and without advising the purchaser of the seller’s 
ownership, held, the purchaser has a good defense against a claim by 
the seller for the purchase price and as the agent, in effect, received 
payment his failure to pay the net proceeds to the seller is in violation 
of the act and the agent shall pay reparation to the seller, his principal, 
for the amount due. 


Undisclosed Principal—Agent Acting as Real Party in 
Interest—Notice—Failure to Pay Contract Price of Carrots 


Where an agent for an undisclosed principal held himself out to respondent 
as the real party in interest on a sale of carrots to respondent and 
respondent, upon receiving a teletype from the principal, made prompt 
inquiry of the agent but was assured by the agent that the teletype 
was a mistake, held, respondent was not entitled to rely on such 
assurance and respondent cannot set off indebtedness owed to it from 
the agent and respondent is liable to the principal for the purchase 
price. 


Failure to Pay Contract Price of Carrots—Counterclaim 
—Damages 


Where it is determined, after a hearing, that respondent is indebted to 
complainant for the contract price of carrots but complainant owes 
respondent a larger undisputed amount affirmatively alleged in re- 
spondent’s answer, held, respondent is entitled to an award of repara- 
tion for the difference between its claim against complainant and the 
agreed contract price. 


Mr. Neil A. Riley, of Moore and Riley, of Minneapolis, Minnesota, for 
complainant. Respondent pro se. Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on May 12, 1952, and a 
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formal complaint was filed on September 10, 1953. Complainant 
alleges that it sold $2,686.13 worth of carrots to respondent 
Sunny Valley Packing Company through the agency of respond- 
ent John Alaga, doing business as Cal-Ari Packing Company, 
but has received only $450 in payment by way of a credit to 
which Sunny Valley Packing Company is entitled. An award of 
reparation is sought against Sunny Valley for the remaining 
$2,236.13. In the alternative, if it be found that Sunny Valley 
Packing Company is not liable, complainant requests an award 
in the same amount against John Alaga on the ground that Alaga, 
acting in complainant’s behalf, sold $2,236.13 worth of carrots 
to Sunny Valley Packing Company and appropriated the proceeds 
to himself. 


A copy of the Department’s report of investigation was served 
upon complainant, by registered mail, on September 18, 1953. On 
September 22, 1953, a copy of the report of investigation and a 
copy of the formal complaint were served, by registered mail, 
upon respondent, John Alaga, doing business as Cal-Ari Packing 
Company, and on December 15, 1953, copies of these two docu- 
ments were personally served upon respondent Sunny Valley 
Packing Company. 

Respondent Sunny Valley Packing Company, after having been 
granted an extension of time, filed an answer on February 1, 
1954. The answer denies all material allegations of the com- 
plaint, alleges that complainant is indebted to Sunny Valley in 
the sum of $450 for a shipment of 200 sacks of carrots, and 
requests an oral hearing. No answer was filed on behalf of 
respondent John Alaga, doing business as Cal-Ari Packing Com- 
pany. 

Copies of a supplemental report of investigation made by the 
Department were served upon complainant and respondent Sunny 
Valley Packing Company by registered mail on January 25, 1955, 
and a copy of this supplemental report of investigation was 
served upon respondent John Alaga, doing business as Cal-Ari 
Packing Company, on April 15, 1955. 


An oral hearing was held at Salinas, California, on June 21, 
1955. Both complainant and respondent Sunny Valley Packing 
Company were represented by counsel. Alaga appeared as a wit- 
ness for complainant, and Albert Brown, one of the partners of 
respondent Sunny Valley Packing Company, and Harold Bozarth, 


Ten Tyree em eR 
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Sunny Valley’s assistant manager, appeared as witnesses for 
this respondent. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Alex-San Vegetable Company, is a corpora- 
tion whose address is 1000 Denargo Market, Denver, Colorado. 
At the time of the transactions involved herein, complainant was 


licensed under the act. 


2. The first respondent is Sunny Valley Packing Company, a 
partnership composed of Albert Brown and Wallace D. Toomey, 
whose address is P. O. Box 222, Salinas, California. At the time 
of the transactions involved herein this respondent was not 
licensed under the act but was subject to license and upon pay- 
ment of accrued arrearage was issued a license on February 13, 
1952. For purposes of clarity this respondent is hereinafter re- 
ferred to in the Findings of Fact and Conclusions as “Sunny 


Valley.” 


3. The second respondent is John L. Alaga, doing business as 
Cal-Ari Packing Company and/or John L. Alaga Company, whose 
last known address is Gonzales, California. At the time of the 
transactions involved herein respondent held a license under the 
act in the name of John L. Alaga Company. Shortly thereafter, 
on February 26, 1952, a license was issued to this respondent in 
the name of Cal-Ari Packing Company. For purposes of clarity 
this respondent is hereinafter referred to in the Findings of Fact 
and Conclusions as “Alaga.” 


4. In the latter part of 1951 and early part of 1952 Sunny 
Valley and Alaga were dealers in carrots in the Salinas-Gonzales 
area of California. On or about January 15, 1952, the parties 
agreed that Sunny Valley would make purchases of top carrots 
from Alaga to offset prior purchases of cull carrots Alaga had 
made from Sunny Valley and future purchases of carrots Alaga 
would make from Sunny Valley. During this same period of time 
Alaga was the duly constituted agent for complainant and was 
authorized to make sales of carrots owned by complainant. 


5. From on or about January 29, 1952, to on or about Febru- 
ary 10, 1952, in the course of interstate commerce, and by oral 
contracts, Alaga sold, and Sunny Valley purchased and accepted, 
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the following lots of carrots, f.o.b. shipping points, the property 
of complainant: 


Date of Complainant’s Description Price 
Invoice of per Total 

(Issued from Denver) Shipment Sack Price 
February 1, 1952 100 sacks 

50 Ibs. each $2.00 $ 200.00 
February 4, 1952 300 sacks 

50 Ibs. each 2.00 600.00 
February 4, 1952 650 sacks 

50 lbs. each 2.25 1,462.50 

Car PFE 6222 
February 11, 1952 Top ice on 

Car PFE 6222 38.63 
February 12, 1952 220 wire bound boxes 

50 Ibs. each 1.75 885.00 





$2,686.13 


At the time the sales represented by the above invoices were 
made Alaga did not inform Sunny Valley that the shipments 
were the property of complainant. 


6. On or about January 29, 1952, in the course of interstate 
commerce, and by oral contract, Sunny Valley sold and com- 
plainant purchased and accepted 200 sacks of carrots at $2.25 per 
sack for a total price of $450, no part of which has been paid. 


7. On or about February 1, 1952, Sunny Valley purchased a 
shipment of carrots from complainant loaded in car PFE 9452 
through George Taoka, a packing supervisor employed by com- 
plainant. Complainant’s Denver office prepared an invoice cover- 
ing this shipment which is dated February 1, 1952, and shows 
the price of the shipment as $1,400. 


8. On February 2, 1952, complainant sent Sunny Valley two 
teletype messages, as follows: 


(1) “PER INSTRUCTIONS FROM ALAGA SHIPPED 
YESTERDAY FROM LOS ANGELES BILLED YOUR- 
SELVES KCITY SP-RI 600 JUMBO CARROTS 2.50 
FOB 50 BLOCKS TOPICE PFE 9452. WE INVOICING 
YOU FROM DENVER THIS CAR ALSO 100 BAGS 
PICKED UP GONZALES 1/29. THANKS” 


(2) “CHANGE PRICE PFE 9452 TO 2.25 FOB ALSO 
BILLING TODAYS CAR FROM GONZALES SAME 
BASIS” 
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Upon receipt of the first of these teletypes, Albert Brown of 
Sunny Valley telephoned Alaga and was informed by Alaga that 
Sunny Valley was obligated for car PFE 9452 purchased through 
Taoka but that the reference in the teletype to the hundred bags 
picked up on January 29 was the result of a mistake on the part 
of his (Alaga’s) bookkeeper. 


9. At the time Sunny Valley purchased the four lots of car- 
rots from Alaga referred to in complainant’s invoices of Febru- 
ary 1, 1952, February 4, 1952, February 4, 1952, and February 
11, 1952 (Finding of Fact No. 5), Sunny Valley had no knowl- 
edge that the carrots were the property of complainant and, at 
the time of the receipt of teletype messages and invoices from 
complainant in regard thereto, Sunny Valley relied upon the 
verbal assurances of Alaga that such messages and invoices were 
the result of an error or mistake. 


10. In the series of transactions between Sunny Valley and 
Alaga from on or about December 21, 1951, to on or about Feb- 
ruary 7, 1952, which encompassed the agreement between the 
parties on or about January 15, 1952, to offset the value of their 
purchases from one another (Finding of Fact No. 4), Alaga pur- 
chased carrots from Sunny Valley, as follows: 161.6614 tons at 
$15 per ton, $2,424.98, and 75 sacks washed carrots at $2.25, 
$168.75, for a total purchase price of $2,593.73, no part of which 
has been paid by Alaga. 


11. The purchase by Sunny Valley from Alaga of the several 
lots of carrots referred to in complainant’s invoices of February 
1, 1952, February 4, 1952, February 4, 1952, and February 11, 
1952, were made by Sunny Valley in reliance upon the agreement 
between the parties on or about January 15, 1952, to offset the 
value of their purchases from one another and without knowl- 
edge that Alaga was complainant’s agent. 


12. At the time of the purchase by Sunny Valley from Alaga 
of the lot of carrots referred to in complainant’s invoice of 
February 12, 1952 (Finding of Fact No. 5) an insufficient basis 
existed for the reliance by Sunny Valley on its agreement with 
Alaga on or about January 15, 1952, to offset their respective 
purchases, one from another. 


18. Informal complaint was filed on May 12, 1952, which was 
within nine months after the causes of action accrued. 
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CONCLUSIONS 


In this proceeding an award of reparation is sought against 
one or the other of two respondents. It is complainant’s position, 
first, that Sunny Valley is indebted to it for four lots of carrots 
plus a charge for top-ice in the net amount of $2,236.13 (after 
applying a credit of $450) but, secondly, if this respondent is 
not liable, Alaga should pay the indebtedness. 


As to Sunny Valley, it is alleged that Alaga, acting as agent 
for both complainant and Sunny Valley, negotiated the sales of 
the several lots of carrots, as set forth in Finding of Fact No. 5; 
that carrots meeting contract specifications were shipped to, and 
accepted by, Sunny Valley; and that Sunny Valley has failed to 
pay the agreed purchase price except the sum of $450 to which 
it is entitled as a credit. The transaction giving rise to the credit 
consists of a purchase by complainant from Sunny Valley on or 
about January 29, 1952, of 200 sacks of carrots at $2.25 per sack 
for a total price of $450 which complainant has not paid. The 
obvious reason for assertion of the claim in the alternative is 
complainant’s anticipation that Sunny Valley’s defense to the 
claim would rest on a course of dealing between Sunny Valley 
and Alaga, including instructions by Alaga to Sunny Valley not 
to pay the claim. Consequently, it is further alleged that in the 
event Sunny Valley for any reason is not liable and it be found 
that complainant vested Alaga with any apparent authority 
which, in effect, would sustain the position of Sunny Valley, that 
Alaga would then be liable by reason of having appropriated 
“to himself credits representing ... proceeds (from the sale of 
the carrots) without any authorization of the complainant.” 


Alaga failed to file an answer to the complaint but appeared 
at the oral hearing as complainant’s only witness. The answer of 
Sunny Valley, in effect, is a general denial of liability. The answer 
also alleges that complainant is indebted to Sunny Valley in the 
amount of $450 for the above-mentioned 200 sacks of carrots 
purchased by complainant from Sunny Valley. 

The first matter requiring consideration is the relationship 
between Sunny Valley and Alaga before and during the period 
when the transactions involved herein took place. It appears 
that both were dealers in carrots in the Salinas-Gonzales area 
of California during the latter part of 1951 and the early part 
of 1952 and during this period engaged in a considerable number 
of business transactions involving carrots between themselves. 
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In these transactions negotiations with Alaga were carried on 
by Albert Brown, a partner of Sunny Valley. Turning to the 
relationship between complainant and Alaga we find that during 
this same period Alaga was complainant’s agent. Consequently, 
the controlling question in this proceeding is whether complain- 
ant, as to Sunny Valley, was an undisclosed principal in the 
transactions giving rise to this complaint. 

At the oral hearing Brown testified that during January of 
1952 he entered into an agreement with Alaga whereby Sunny 
Valley was to purchase top carrots from Alaga to offset pur- 
chases of cull carrots which Alaga had been making from Sunny 
Valley and that he took delivery of the shipments upon which 
the complaint is based pursuant to that agreement. He testified 
that the first notice he had of any possible interest on the part 
of any party other than Alaga was a teletype from complainant 
on February 2, 1952, referring to one of the shipments. Further, 
that he telephoned Alaga as soon as he received the teletype and 
that Alaga assured him it was the result of a mistake on the 
part of his (Alaga’s) bookkeeper. He also testified that when 
complainant’s invoices arrived he referred them to Alaga who 
told him to throw them in the wastebasket. 


Alaga denied that there was any agreement to offset, denied 
that the conversations about the teletype and the invoices took 
place, and testified that he notified Brown that the shipments in 
controversy were the property of complainant. 


There is also a direct conflict between Brown’s testimony and 
that contained in a deposition taken from complainant’s packing 
supervisor, George Taoka. Brown testified that he was introduced 
to Taoka by Alaga; that he understood that Taoka was associated 
with a firm called Johnny Downs; that he purchased a shipment 
of carrots loaded in car PFE 9452 from Taoka on or about Feb- 
ruary 1, 1952; that he first learned complainant was Taoka’s 
principal when he received complainant’s teletype of February 
2, 1952. Taoka testified, by deposition, that he had nothing what- 
ever to do with the sale of the shipment of carrots loaded in car 
PFE 9452, and that he never acted as sales agent for complainant 
in 1952. 


Although car PFE 9452 was paid for and, consequently, is not 
involved herein, complainant argues that Sunny Valley’s pay- 
ment for this car and its invoicing of complainant for the above- 
mentioned 200 sacks of carrots show that Sunny Valley knew it 
was doing business with complainant. 
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The testimony of Brown and Alaga is irreconcilable. Brown’s 
testimony regarding his January agreement with Alaga to offset 
purchases and his testimony concerning his discussions with 
Alaga on February 2nd, following receipt of complainant’s first 
teletype, are supported by the testimony of Harold Bozarth, Sun- 
ny Valley’s assistant manager. Moreover, the fact that Brown did 
pay complainant’s invoice covering the shipment in car PFE 
9452 and the fact that he sold a shipment to complainant about 
the same time appear to substantiate his story. If car PFE 9452 
was sold through Alaga rather than Taoka and if Brown was 
aware all the time that the carrots Alaga was selling were the 
property of complainant and, nevertheless, withheld payment in 
wilful defiance of complainant’s rights, it is difficult to see why 
he honored the invoice covering car PFE 9452. It was dated 
February 1, 1952, and the five invoices on the shipments referred 
to in the complaint were dated February 1, 1952, February 4, 
1952, February 4, 1952, February 11, 1952, and February 12, 
1952, respectively, so that it must have reached Brown about 
the same time as the first of the invoices referred to in the 
complaint. Similarly, and for the same reason, it is difficult to 
explain his selling a shipment to complainant. He would have 
realized that complainant would simply withhold payment in 
order to offset its claims against him, as in fact complainant did. 
Therefore, we accept Brown’s testimony as being a substantially 
correct statement of the facts which gave rise to this dispute, 
and shall proceed to reexamine those facts in the light of the 
applicable legal principles. 

Complainant’s five invoices covering the purchases on which 
the complaint is based are dated February 1, 1952, February 
4, 1952, February 4, 1952, February 11, 1952, and February 12, 
1952, respectively. The February 11th invoice and the second of 
the two February 4th invoices, however, cover a shipment in 
car PFE 6222 which must have been sold on or before February 
2nd since it is referred to in the second of complainant’s two 
February 2nd teletypes. The February 1st invoice seems to cover 
the one hundred bags which the first of complainant’s two 
February 2nd teletypes states were picked up on January 29th. 
Under this operating procedure, if the first of the two February 
4th invoices were likewise issued two or three days after the 
purchase date, it follows, that except for the $385 purchase 
covered by the February 12th invoice, all the purchases on which 
the complaint is based were made prior to the time Sunny Valley 
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received complainant’s February 2nd teletypes. It also follows, 
with respect to the transactions covered by the first four invoices, 
that complainant’s relationship to Sunny Valley was that of an 
undisclosed principal selling through an agent to a third party 
who believed the agent to be the real party in interest. Under 
these circumstances, Sunny Valley is entitled to any defense avail- 
able to it against Alaga as to these four invoices. 


The rule, supported by numerous authorities, is stated in 3 
C.J.S. Agency, Section 276c(1) p. 212, as follows: 


“. , . in accordance with the general doctrine that the 
rights of the other contracting party cannot be in any way 
adversely affected by the disclosure of a theretofore unknown 
principal, a third person who has entered into a contract 
with an agent, believing him to be the principal and without 
knowledge of facts which charge him with notice of the 
agency, in a suit by the real principal, may avail himself 
of any defense or equity which existed in his favor against 
the agent at the time the undisclosed principal first makes 
himself known to the third person and demands fulfillment 
of the contract.” 


Though the facts are not similar to those under consideration, 
the latest case reiterating the rule is Baker Oil Tools, Inc. v. 
Chism (1952) 251 P. 2d 569. See also, an exhaustive compilation 
of authorities in the annotation found at 53 A.L.R. 415. We 
conclude, therefore, that Sunny Valley is entitled to setoff any 
indebtedness owing to it from Alaga against that portion of 
complainant’s claim which is based upon the transactions covered 
by the first four invoices. 


This brings us to complainant’s contention that setoff is an 
affirmative defense which is not before us since it was not 
pleaded. In support of this position complainant cites section 
47.8(b) of the rules of practice (7 CFR 47.8(b)), Schuman Co. 
v. J. E. Nelson & Sons, 9 A.D. 222, 226 (1950), and M. Lapidus 
and Sons v. A. B. Friedman and Company, 8 A.D. 442, 446 (1949). 


There is no doubt that offset should have been pleaded. The 
two cases cited by complainant, however, involved situations in 
which a party attempted to raise an affirmative defense for the 
first time after the close of the hearing and by brief. As pointed 
out there, to permit such procedure “would be to deprive com- 
plainant of an opportunity to offer evidence in rebuttal or even 
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to argue the issue.” Schuman Co. v. J. E. Nelson & Sons, supra; 
M. Lapidus and Sons v. A. B. Friedman and Company, supra. 
In this proceeding the defense in question was raised at the hear- 
ing, and the record makes it clear that complainant was well 
aware that it would be raised and thoroughly prepared to argue 
the issue and offer evidence in rebuttal. We have previously 
held that a matter of defense not pleaded may be considered 
under such circumstances (Anonymous, 3 A.D. 511, 514 (1944)), 
and that section 7(a) of the act authorizes the issuance of a 
reparation award on the basis of the evidence, regardless of any 
technical defects in the pleadings. Al Kaiser & Brothers v. Bud 
Antle Company, 14 A.D. 126, 130 (1955). 


Complainant also points out that respondent Sunny Valley 
bears the burden of proof on the issue of setoff, and argues that 
Sunny Valley’s statement of its claim against Alaga does not 
show credits for two payments, totaling approximately $1,271, 
which Alaga concededly made. Complainant also lays stress upon 
the fact that the Sunny Valley statement is of necessity inaccurate 
sinces its sales of cull carrots to Alaga were on a weight basis 
whereas its records show only the number of sacks delivered. 
However, on behalf of Sunny Valley, Brown testified that the 
statement purported to list only those sales of cull carrots not 
covered by the two payments. Moreover, counsel for complainant, 
who procured Alaga’s attendance at the hearing and called him 
as a witness, did not ask him whether the statement gave him 
proper credit for payment or whether there was anything 
improper in the method of estimating weights which Sunny Valley 
adopted in setting up the statement. Under these circumstances, 
and in view of the fact that Sunny Valley’s statement of its 
claim against Alaga amounts to $2,593.73, a figure well in excess 
of that portion of complainant’s claim which is based upon the 
transactions covered by the first four invoices, we conclude that 
Sunny Valley is not liable to complainant on the first four 
invoices since its claim against Alaga constitutes a complete 
defense thereto. 


The $385 purchase represented by complainant’s February 
12th invoice was probably made after Sunny Valley had received 
complainant’s February 2nd teletypes which indicated that com- 
plainant might have an interest in the carrots Alaga was selling. 
Upon receipt of those teletypes, however, Sunny Valley made 
prompt inquiry of Alaga, who was complainant’s agent, and was 
assured the teletypes were the result of a clerical error. At this 
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juncture, it is our view that under the circumstances a reason- 
ably prudent person would have reason to doubt Alaga’s assur- 
ances. We conclude, therefore, that Sunny Valley was not 
entitled to rely on this assurance and that it cannot setoff the 
indebtedness owing to it from Alaga against that portion of com- 
plainant’s claim that is based upon the $385 purchase represented 
by complainant’s February 12th invoice. Nevertheless, Sunny 
Valley is entitled to offset against this claim the $450 due and 
owing to it from complainant as a result of complainant’s pur- 
chase of 200 sacks of carrots from Sunny Valley. Moreover, the 
answer of Sunny Valley affirmatively alleges that complainant 
is indebted to it for this shipment. Consequently, Sunny Valley 
is entitled to an award of reparation in the amount of $65 
representing the difference between its undisputed claim against 
complainant in the amount of $450 and complainant’s purchase 
in the amount of $385. 


The situation is that Alaga, while acting as agent for com- 
plainant, applied carrots owned by complainant to his (Alaga’s) 
own contracts with Sunny Valley without authorization from 
complainant and without advising Sunny Valley of complainant’s 
ownership, and under circumstances which gave Sunny Valley 
a defense against a claim by complainant for the purchase price. 
In effect, Alaga received payment for the carrots in question 
and failed to pay the proceeds to the rightful owner, complain- 
ant. Such conduct is a breach of Alaga’s duties as agent for 
complainant and in violation of section 2 of the act. Complainant 
is entitled to damages measured by the loss occasioned to com- 
plainant thereby. This loss amounts to $2,301.13 which is the 
amount of complainant’s claim against Sunny Valley which was 
lost to it through Alaga’s improper conduct. In view of this 
conclusion it is unnecessary to consider the effect of Alaga’s 
failure to file an answer to the complaint. 


In summary, we conclude that complainant was the undis- 
closed principal of Alaga as to the transactions reflected in 
complainant’s invoices dated February 1, 1952, February 4, 1952, 
February 4, 1952, and February 11, 1952, and by reason of 
Sunny Valley’s claim against Alaga, it has a complete defense 
to complainant’s claim based on these four invoices since Sunny 
Valley’s claim against Alaga exceeds the total amount of the 
four invoices. As to complainant’s invoice of February 12, 1952 
in the amount of $385, the application against this claim of 
Sunny Valley’s undisputed claim against complainant in the 
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amount of $450 leaves a difference of $65. Complainant’s failure 
to pay this $65 is a violation of section 2 of the act for which 
Sunny Valley is entitled to an award of reparation. For the 
reasons stated above, reparation should be awarded to complain- 
ant against Alaga in the amount of $2,301.13. 


ORDER 


Within 30 days from the date hereof, complainant shall pay 
to respondent Sunny Valley Packing Company, as reparation, 
the sum of $65, with interest thereon at the rate of 5 percent 
per annum from March 1, 1952, until paid. 

Within 30 days from the date hereof, respondent John L. 
Alaga, doing business as John L. Alaga Company and/or Cal- 
Ari Packing Company, shall pay to complainant, as reparation, 
the sum of $2,301.13, with interest thereon at the rate of 5 
percent per annum from March 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4747) 


OAKFIELD & ELBA GROWERS, INC. v. W. R. BEASLEY WHOLESALE 
FRUIT AND PRODUCE. PACA Docket No. 6632. Decided July 3, 
1956. 


Failure to Pay Contract Price of Potatoes—Failure to 
Support Allegations in Answer — Violation of Act — 
Reparation 


Where complainant sold and delivered potatoes to respondent, and respondent 
accepted them without objection but failed to make payment and 
respondent filed an answer to the complaint claiming that an adjust- 
ment was to be made due to the bad condition of the potatoes but 
there was no evidence of record that any of the potatoes delivered by 
complainant failed to meet contract specifications, held, respondent’s 
failure to pay for the produce is in violation of the act for which 
reparation should be awarded to complainant. 


Complainant pro se. Mr. W. H. Yarborough, of Raleigh, North Carolina, 
for respondent, Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on August 12, 1955, complainant 
seeks to recover the total purchase price of two truckloads of 
potatoes sold and delivered to respondent. 

A copy of the formal complaint, and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on August 20, 1955. On the same date, a copy of the 
Department’s report of investigation was served by registered 
mail upon complainant. Respondent filed an answer to the formal 
complaint alleging that there is an adjustment involved in con- 
nection with one of the shipments, and denying that he refused 
to pay for the potatoes. In his answer respondent indicated he 
was unable to pay the amount due because of financial circum- 
stances, but indicated a willingness to make small monthly 
payments to complainant. 

Although the amount involved herein is more than $500, 
neither party requested an oral hearing. Therefore, evidence 
was submitted in accordance with the shortened method of 
procedure set forth in section 47.20 of the rules of practice. As 
provided by such procedure, complainant requested that the 
complaint and exhibits be considered as its opening statement. 
Counsel for respondent requested an extension of time to file 
respondent’s answering statement. An extension was granted 
in accordance with the request, but an answering statement was 
not filed. 


FINDINGS OF FACT 


1. Complainant, Oakfield & Elba Growers, Inc., is a cor- 
poration whose post office address is Box 41, Elba, New York. 


2. Respondent is an individual, Wilbert Raymond Beasley, 
doing business as W. R. Beasley Wholesale Fruit and Produce, 
whose post office address is 17 Parham Street, Raleigh, North 
Carolina. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about March 28, 1955, contemplating the shipment 
of a perishable agricultural commodity in the course of inter- 
state commerce, and through negotiations conducted by Charles 
E. Newman, a broker located in Raleigh, North Carolina, the 
parties entered into a contract whereby complginant sold to 
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respondent 300 50-pound sacks of U.S. No. 1, Size A, Katahdin 
potatoes at an agreed price of $1.50 per sack, delivered, and 
150 100-pound sacks of U.S. No. 1, Size A, Katahdin potatoes 
in new branded burlap sacks at a price of $3 per sack, delivered, 
for a total purchase price of $900, delivered. 


4. On or about March 28, 1955, complainant shipped by 
truck from shipping point in the State of New York to respond- 
ent at Raleigh, North Carolina, 450 sacks of potatoes of the 
kind, grade, and size, and in the quantities set forth in Finding 
of Fact No. 3. Upon arrival at destination, the potatoes were 
accepted by respondent without complaint. 


5. On or about April 11, 1955, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, and through negotiations conducted by Charles E. 
Newman, a broker located at Raleigh, North Carolina, the 
parties entered into a contract whereby complainant sold to 
respondent 150 50-pound sacks of U.S. No. 1, Size A, Katahdin 
potatoes at an agreed price of $5.75 per hundredweight, de- 
livered, and 225 100-pound sacks of U.S. No. 1, Size A, Katahdin 
potatoes in new branded burlap bags, at an agreed price of 
$5.75 per hundredweight, delivered, for a total purchase price 
of $1,725, delivered. 


6. On or about April 11, 1955, complainant shipped by truck 
from shipping point in the State of New York to respondent at 
Raleigh, North Carolina, 375 sacks of potatoes of the kind, 
grade, and sizes, and in the quantities set forth in Finding of 
Fact No. 5 above. Upon arrival of the potatoes at destination, 
the shipment was accepted by respondent without complaint. 


7. Although requested to do so, respondent has failed and 
refused to pay the amount due, or any part thereof. 


8. Formal complaint was filed on August 12, 1955, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


It is undisputed, and the evidence shows, that the parties 
entered into the two contracts as alleged by complainant herein. 
In its formal answer respondent makes reference to an “adjust- 


a 





din 
and 
es 
‘ed, 


id, 
of 
yn, 


nd 





STANLEY WHOLESALE PROD. v. SHEFFIELD 861 
Cite as 15 A.D. 861 


ment to be made in the amount of the invoice of April 11 +1704 
on account of approximately 100 bags of potatoes being bad 
when delivered.” Aside from respondent’s unsworn allegation, 
there is no evidence of record that any of the potatoes delivered 
by complainant failed to meet contract specifications. Respondent 
also denies that he has “refused” to pay complainant, but 
alleges that he has been unable to do so because of financial 
circumstances. After the filing of the formal complaint, com- 
plainant granted respondent additional time to make payment. 
However, no payment in any amount was made by respondent. 


Upon the evidence of record, we conclude that the parties 
entered into the contracts as alleged by complainant, and that 
complainant made deliveries of two truckloads of potatoes in 
accordance with such agreements. Respondent’s failure to pay 
for the produce received is a violation of section 2 of the act, 
for which reparation in the amount of $2,625, plus interest, 
should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $2,625, plus interest 
thereon at the rate of 5 percent per annum from May 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4748) 


H. M. STANLEY WHOLESALE PRODUCE v. O. R. SHEFFIELD. PACA 
Docket No. 6757. Decided July 3, 1956. 


Failure to Pay for Tomatoes—Default 


Where respondent failed to file an answer to a complaint alleging that 
complainant sold and delivered tomatoes to respondent for which 
respondent did not pay, held, respondent’s neglect to answer is deemed 
to be an admission of the allegations and waiver of oral hearing, as 
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provided in the rules of practice, and respondent’s failure to pay is in 
violation of the act and complainant should be awarded reparation for 
the amount due. 


Mr. Ely Straus, of Dallas, Texas, for complainant. Mr. Robert R. Teates, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 16, 1955. The formal 
complaint was filed on December 22, 1955. Complainant seeks an 
award of reparation in the amount of $1,050, which is alleged to 
be the total adjusted purchase price of two lots of tomatoes sold 
and delivered to respondent in March 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on March 5, 1956. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on March 8, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Henry M. Stanley, doing 
business as H. M. Stanley Wholesale Produce, whose address is 
506 South Pearl Street, Dallas, Texas. 


2. Respondent is.an individual, O. R. Sheffield, whose address 
is 639 East 6th Street, Austin, Texas. At the time of the trans- 
actions involved herein, respondent was not licensed under the 
act, but was subject to license. 


3. During March 1955, in the course of interstate and foreign 
commerce, complainant sold to respondent two lots of tomatoes, 
which had been shipped from Mexico and Florida to complainant 
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at Dallas, Texas. The dates of sale, quantities, and prices delivered 
Austin, Texas, are as follows: 





Date Quantity Unit Price Total 
March 28 60 boxes 6 x 6 $6.00 $ 360.00 
40 boxes 6 x 7 5.00 200.00 

40 lugs 2 layer 2.25 90.00 

40 lugs 3 layer 2.50 100.00 

600 cartons (tubes) 10 60.00 

March 31 30 boxes 6 x 6 6.00 180.00 
25 lugs 3 layer 3.00 75.00 

1,000 cartons (tubes) 10 100.00 

Total $1,165.00 


4. Tomatoes meeting the specifications of the foregoing con- 
tracts were shipped by truck from Dallas, Texas, to Austin, 
Texas. Respondent accepted the tomatoes on arrival. Complainant 
granted respondent an allowance of $115. 


5. The total adjusted purchase price of the two lots of toma- 
toes is $1,050, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on December 22, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
adjusted purchase price of the two lots of tomatoes is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,050, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,050, with interest thereon 
at the rate of 5 percent per annum from May 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4749) 





INDEPENDENT FRUIT & PRODUCE Co. v. I. KATZ FRUIT & PRODUCE 
Co. PACA Docket No. 6784. Decided July 5, 1956. 


Failure to Pay for Vegetables—Default 


Headnotes in 15 A.D. 861, applicable here. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr, Robert R, Teates, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 17, 1956. The 
formal complaint was filed on March 21, 1956. Complainant seeks 
an award of reparation in the amount of $554.80, which is alleged 
to be the total purchase price of 6 lots of vegetables sold and 
delivered to respondent in June 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on April 9, 1956. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on April 9, 1956. 


ere 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Respondent has not filed an answer. The is- + 
suance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Independent Fruit & Produce Co., is a cor- , 
poration whose address is 64-66 Produce Row, St. Louis, Missouri. 


2. Respondent is an individual, Isadore Katz, doing business 
as I. Katz Fruit & Produce Co., whose address is 12 Produce Row, 
St. Louis, Missouri. At the time of the transactions involved 
herein, respondent was licensed under the act. 
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3. During June 1955, in the course of interstate commerce, 
complainant sold to respondent 6 lots of vegetables on the dates 
and terms indicated: 





No. of Unit Total 

Date Containers Commodity Price Price 
6/18/55 85 beans $2.25 $ 78.75 
10 beans 2.25 22.50 

1 melon 2.30 

6/20/55 35 beans 2.25 78.75 
10 corn 2.25 22.50 

10 corn 2.25 22.50 

6/21/55 20 beans 2.25 45.00 
20 corn 2.25 45.00 

10 Crowder peas 2.75 27.50 

6/22/55 15 beans 2.00 30.00 
15 corn 2.25 33.75 

2 Pole beans 3.50 7.00 

6/24/55 15 beans 2.25 33.75 
2 large peppers 4.00 8.00 

5 Pole beans 3.50 17.50 

20 beans 2.00 40.00 

6/25/55 20 beans 2.00 40.00 
$554.80 


4. Six lots of vegetables which had been received by com- 
plainant from the States of Texas and Florida and which com- 
plied with the specifications of the foregoing contracts were 
delivered to and accepted by respondent without complaint. 


5. The total purchase price of the 6 lots of vegetables is 
$554.80, no part of which has been paid by respondent to 
complainant. 


6. An informal complaint was filed on February 17, 1956, 
which is within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the 6 lots of vegetables is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $554.80, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $554.80, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4750) 


C. G. BEAVERS v. O. R. SHEFFIELD. PACA Docket No. 6761. 
Decided July 9, 1956. 


Failure to Pay Balance of Contract Price for Peaches—Default 


Where complainant alleged in his complaint that he sold and delivered 
peaches to respondent but respondent failed to pay the full contract 
price and respondent did not file an answer to the complaint, held, 
respondent’s failure to reply is construed, under the rules of practice, 
as a waiver of oral hearing and as an admission of the allegations in 
the complaint and respondent’s failure to pay the full sum due is in 
violation of the act and complainant should be awarded reparation for 


the balance of the agreed amount. 


Crane & Koogler, of Aztec, New Mexico, for complainant. Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 8, 1956. Complain- 
ant seeks an award of reparation in the amount of $2,508, 
which is alleged to be the balance of the total purchase price of 
four lots of peaches sold to respondent in July 1955, and de- 
livered to respondent in August and September, 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on March 8, 1956. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on March 12, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission.of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. G. Beavers, whose ad- 
dress is Box 1101, Farmington, New Mexico. 


2. Respondent is an individual, Otis Raymond Sheffield, doing 
business as O. R. Sheffield, whose address is 639 East Sixth 
Street, Austin, Texas. At the time of the transaction involved 
herein, respondent was not licensed under the act but was sub- 
ject to license. 


38. On or about July 5, 1955, in the course of interstate 
commerce, complainant sold to respondent all of the peaches 
produced at complainant’s orchard near Kirtland, New Mexico, 
during the 1955 season, at $3 per bushel, f.o.b. the orchard. 


4. Peaches meeting the specifications of the foregoing con- 
tract were delivered to respondent or his agents at complainant’s 
orchard on the dates and in the amounts as follows: August 19, 
1955, 218 bushels; August 22, 1955, 333 bushels; September 2, 
1955, 486 bushels; and September 4, 1955, 199 bushels. The four 
lots of peaches were delivered to and loaded on trucks belonging 
to or operated by respondent for shipment to Austin, Texas. 


5. The total purchase price of the 1,236 bushels of peaches 
delivered to respondent is $3,708. Respondent has paid $1,200 of 
this amount leaving a balance of $2,508 due and owing by 
respondent to complainant, no part of which has been paid. 


6. The formal complaint was filed on February 8, 1956, 
which is within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the 
balance of the total purchase price of the four lots of peaches is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,508, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,508 with interest thereon 
at the rate of 5 percent per annum from October 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4751) 


ECUADORIAN FRUIT IMPORT CORPORATION v. BLACHMAN WHOLE- 
SALE FRUITS, INC. PACA Docket 6790. Decided July 9, 1956. 


Failure to Pay for Bananas—Default 
Headnotes in 15 A.D. 861, applicable here. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 25, 1956. 
The formal complaint was filed on March 26, 1956. Complain- 
ant seeks an award of reparation in the amount of $1,057.98, 
which is alleged to be the purchase price of one truckload of 
bananas sold and delivered to respondent in August 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on April 24, 1956. On that same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
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after such service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Ecuadorian Fruit Import Corporation, is a 
corporation whose address is 10 Fulton Street, New York, New 


York. 


2. Respondent, Blachman Wholesale Fruits, Inc., is a cor- 
poration whose address is 1529 Gilson Street, Madison, Wiscon- 
sin. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about August 3, 1955, in the course of interstate 
commerce, complainant sold to respondent 20,950 pounds of 
select green bananas at $5 per cwt., f.o.b. Philadelphia, Pennsy]l- 
vania, plus a loading charge of $10.48. 


4. On August 5, 1955, complainant shipped bananas meeting 
the specifications of the foregoing contract by truck from Phila- 
delphia, Pennsylvania, to respondent at Madison, Wisconsin. Upon 
arrival of the shipment at destination, respondent accepted the 
bananas. 


5. The purchase price of the truckload of bananas, including 
loading charges, is $1,057.98, no part of which has been paid 
by respondent to complainant. 


6. The formal complaint was filed on March 26, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of bananas is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,057.98, with interest. 











870 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 870 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,057.98, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4752) 


HARRIS M. MCRAE v. TRI-CITIES PRODUCE COMPANY OF BINGHAM- 
TON. PACA Docket No. 6791. Decided July 17, 1956. 


Failure to Pay Balance of Contract Price for Produce—Default 


Where respondent failed to file an answer to a complaint alleging that 
complainant sold and delivered cantaloupes and peppers to respondent 
for which respondent made only part payment, held, respondent’s 
failure to pay the full purchase price, which is deemed to have been 
admitted under the rules of practice by his failure to reply, is in 
violation of the act and reparation should be awarded to complainant 
for the balance due. 


Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 10, 1955. The formal 
complaint was filed on March 18, 1956. Complainant seeks an 
award of reparation in the amount of $341, which is alleged to 
be the unpaid balance of the purchase price of one lot of canta- 
loupes and peppers sold and delivered to respondent in July 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on April 6, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 18, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harris M. McRae, whose 
address is Ellerbe, North Carolina. 


2. Respondent is an individual, Sam D. Rotella, Jr., doing 
business as Tri-Cities Produce Company of Binghamton, whose 
address is 140 Henry Street, Binghamton, New York. At the 
time of the transaction involved herein, respondent was licensed 


under the act. 


3. On or about July 18, 1955, in the course of interstate com- 
merce, complainant sold to respondent 6,000 cantaloupes at six 
cents each and 36 crates of peppers at $1 each, f.o.b. Ellerbe, 
North Carolina, plus brokerage of $45, making a total price of 
$441. 


4. Cantaloupes and peppers meeting the specifications of the 
foregoing contract were shipped by truck on July 18, 1955, from 
loading point in the State of North Carolina to respondent at 
Binghamton, New York. Upon arrival at destination, respondent 
accepted the cantaloupes and peppers. 


5. The purchase price of the 6,000 cantaloupes and 30 crates 
of peppers is $441. Respondent paid $100, leaving a balance of 
$341 due and owing by respondent to complainant. 


6. The formal complaint was filed on March 13, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the balance of the 
purchase price of the 6,000 cantaloupes and 30 crates of peppers 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $341, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $341, with interest thereon at 
the rate of 5 percent per annum from August 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4753) 


WAVERLY GROWERS COOPERATIVE v. MILLER AND CHALONA, INC. 
PACA Docket No. 6799. Decided July 17, 1956. 


Failure to Pay for Citrus Fruit—Default 
Headnotes in 15 A.D. 861, applicable here. 


Walker & Walker, of Winter Haven, Florida, for complainant, Mr. Robert 
R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 7, 1955. The 
formal complaint was filed on April 16, 1956. Complainant seeks 
an award of reparation in the amount of $8,046.33, which is 
alleged to be the total purchase price of seven lots of citrus fruit 
sold and delivered to respondent during May and June, 1955. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 7, 1956. A copy of the report of investigation was 
served upon complainant’s attorneys on May 5, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


1all 


at 
Lid. 
ed. 


NC. 


ert 


1]- 


he 
ks 
is 
‘it 


of 
d- 
AS 


1S 
in 
n 
ld 


it 
ey 





WAVERLY GROWERS v. MILLER & CHALONA 873 
Cite as 15 A.D. 872 


FINDINGS OF FACT 


1. Complainant, Waverly Growers Cooperative, is a corpora- 
tion whose address is Waverly, Florida. 


2. Respondent, Miller and Chalona, Inc., is a corporation 
whose address is 858 South Front Street, New Orleans, Louisi- 
ana, At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. During May and June, 1955, in the course of interstate 
commerce, complainant sold to respondent seven lots of citrus 
fruit consisting of oranges and grapefruit. The dates of sale, the 
number of boxes, and the total prices are as follows: 





Date Commodity Boxes Total 
May 13 Oranges 350 $1,276.08 
May 17 Oranges and grapefruit 325 927.75 
May 28 Oranges and grapefruit 350 1,055.00 
June 3 Oranges and grapefruit 350 1,187.50 
June 4 Oranges and grapefruit 350 1,187.50 
June 8 Oranges and grapefruit 350 1,187.50 
June 10 Oranges 350 1,225.00 

Total $8,046.33 


4. Seven lots of citrus fruit meeting the specifications of the 
foregoing contracts were shipped by truck from loading point in 
the State of Florida, to respondent at New Orleans, Louisiana. 
Respondent accepted the fruit on arrival and made no complaint 
with respect thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay to complainant $8,046.33, the total purchase price 
of the citrus fruit, or any part thereof. 


6. The informal complaint was filed on September 7, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the seven lots of citrus fruit is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $8,046.33, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,046.33, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4754) 


In re ABBATE BRos., INC. PACA Docket No. 6620. Decided July 
19, 1956. 


Revocation of License—Repeated and Flagrant Violations 
—Financial Inability to Pay—Bankruptcy 


Where respondent has repeatedly and flagrantly violated the act by failing 
in numerous transactions to pay for citrus fruit purchased from dif- 
ferent companies, held, respondent’s license is revoked and respondent’s 
discharge in bankruptcy and financial inability to pay do not excuse 
the violations. 


Mr. Champe T. Broaddus, for complainant. Mr. Nathan M. Cohen, of 
Chicago, Illinois, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on November 21, 1955, by the 
Acting Chief, Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that respondent has 
repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) by failing, in 39 separate transactions, to pay promptly 
the purchase price of citrus fruit purchased by respondent in 
the course of interstate commerce during April and May, 1955, 
in a total amount in excess of $56,000. Complainant recom- 
mended that respondent’s license be revoked pursuant to section 
8(a) of the act (7 U.S.C. 499h(a)) by reason of such violations. 
On January 16, 1956, respondent filed an answer admitting its 
failure to pay as alleged in the complaint, but denying, in effect, 
that such failure was wilful. 
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A hearing was held before Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture, in Chicago, Illinois, on March 20, 1956. At the 
hearing, respondent was represented by Robert S. Fiffer, At- 
torney at Law, Chicago, Illinois. Complainant was represented 
by Gilbert A. Horn, Office of the General Counsel, United States 
Department of Agriculture. No evidence was introduced at the 
hearing and it was agreed by the parties that the matter be 
determined, in effect, on the basis of the pleadings. After the 
hearing, the complainant filed a brief. On May 10, 1956, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent’s license 
be revoked. No exceptions to the hearing examiner’s report were 
filed. 


FINDINGS OF FACT 


1. Respondent, Abbate Bros., Inc., is a corporation whose 
address is 4 South Water Market, Chicago, Illinois. 


2. The officers of respondent are Joseph Abbate, president, 
Franz Abbate, secretary, and Jeanne Abbate, treasurer. 


3. Pursuant to the licensing provisions of the act, License 
No. 150758 was issued to respondent on April 19, 1954. This 
license was renewed on the first anniversary date, that is, April 
19, 1955. 


4. During or about the period from April 18, 1955 to May 28, 
1955, respondent, in the course of interstate commerce, pur- 
chased and accepted the following shipments of Florida and 
California citrus fruit but has failed, neglected or refused to 
pay the agreed net amounts due therefor as hereinafter set 
forth with particularity: 


a. From McCall Fruit Company Orlando, Florida: 
(1) On or about April 18, 1955, 375 boxes of oranges for the 
net f.o.b. sum of $1,097.50; 


(2) On or about April 19, 1955, 400 boxes of oranges for the 
net f.o.b. sum of $1,087.50 after allowing a $100 discount for 
sizes ; 

(3) On or about April 21, 1955, 400 boxes of oranges at $2.75, 
and for the net sum of $1,100; 
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(4) On or about April 21, 1955, 525 boxes of oranges at $2.75, 
and for the net sum of $1,443.75, contained in car NP 91606; 


(5) On or about April 22, 1955, 525 boxes of oranges at $2.75, 
and for the net sum of $1,443.75, contained in car FGEX 59549; 


(6) On or about April 23, 1955, 525 boxes of oranges at $2.75, 
and for the net sum of $1,443.75, contained in car FGEX 37758; 


(7) On or about April 29, 1955, 525 boxes of oranges at $2.70, 
and for the net sum of $1,417.50, contained in car WFEX 69048; 


(8) On or about April 30, 1955, 525 boxes of oranges at agreed 
prices per box and for the net sum of $1,432.15, contained in car 
WFEX 73925; 


(9) On or about May 6, 1955, 400 boxes of oranges at agreed 
prices per box and for the net sum of $1,174.65; 


(10) On or about May 6, 1955, 525 boxes of oranges at $2.75 
per box, and for the net sum of $1,443.75, contained in car 
BREX 75027; 


(11) On or about May 7, 1955, 528 boxes of oranges at $2.75 
per box and for the net sum of $1,452, contained in car WFEX 


49782 ; 


(12) On or about May 7, 1955, 400 boxes of oranges at agreed 
prices per box and for the net sum of $1,162.20; 


(13) On or about May 11, 1955, 400 boxes of oranges at agreed 
prices per box and for the net sum of $1,160.25; 


(14) On or about May 12, 1955, 525 boxes of oranges at agreed 
prices per box and for the net sum of $1,463.75, contained in car 
WHIX 70245; 


(15) On or about May 12, 1955, 400 boxes of oranges at agreed 
prices per box and for the net sum of $1,175.20; 


(16) On or about May 13, 1955, 525 boxes of oranges at agreed 
prices per box and for the net sum of $1,454.65, contained in car 
PFE 62709; 


(17) On or about May 16, 1955, 400 boxes of oranges at agreed 
prices per box and for the net sum of $1,147.25; 
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(18) On or about May 19, 1955, 525 boxes of oranges at agreed 
prices per box and for the net sum of $1,470.30, contained in car 
WFEX 73923; 


(19) On or about May 20, 1955, 400 boxes of oranges at agreed 
prices per box and for the net sum of $1,148.75; 


(20) On or about May 20, 1955, 525 boxes of oranges at agreed 
prices per box and for the net sum of $1,477.50, contained in car 
WFEX 65190; and 


(21) On or about May 28, 1955, 400 boxes of oranges at $3.15 
per box and for the net sum of $1,260. 


b. From Western Fruit Growers, Inc., Los Angeles, California: 


(1) On or about May 11, 1955, 462 boxes of oranges for the 
delivered price of $2,420.50 and for the net sum of $1,602.74 
after payment of $817.76 transportation charges, shipment 
having been made in car SFRD 10966; 


(2) On or about May 11, 1955, 462 boxes of Valencia oranges 
at agreed prices per box and for $2,420.50 delivered, and for 
the net sum of $1,602.74 after payment of $817.76 transportation 
charges, shipment having been made in car SFRD 10933; 


(3) On or about May 12, 1955, 462 boxes of Valencia oranges 
at agreed prices per box and for $2,462.50 delivered, and for the 
net sum of $1,675.03 after payment of $787.47 transportation 
charges, shipment having been made in car SFRD 13874; 


(4) On or about May 13, 1955, 462 boxes of Valencia oranges 
at agreed prices per box and for $2,415.50 delivered, and for the 
net sum of $1,597.75 after payment of $817.76 transportation 
charges, shipment having been made in car SFRD 20589; 


(5) On or about May 13, 1955, 462 boxes Navel oranges at 
agreed prices per box and for $2,403 delivered, and for the net 
sum of $1,585.24 after payment of $817.76 transportation charges, 
shipment having been made in car SFRD 11166; 


(6) On or about May 17, 1955, 462 boxes Valencia oranges 
at agreed prices for $2,406 delivered and for the net sum of 
$1,617.51 after payment of $788.49 transportation charges, ship- 
ment having been made in car SFRD 16347; 
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(7) On or about May 18, 1955, 462 boxes Valencia oranges 
at agreed prices per box and for $2,445.25 delivered and for the 
net sum of $1,656.75 after payment of $788.50 transportation 
charges, shipment having been made in car SFRD 16345; 


(8) On or about May 17, 1955, 462 boxes Valencia oranges 
at agreed prices per box and for $2,392 delivered, and for the 
net sum of $1,603.51 after payment of $788.49 transportation 
charges, shipment having been made in car SFRD 16343; 


(9) On or about May 19, 1955, 462 boxes Valencia oranges 
at agreed prices per box and for $2,441.75 delivered and for the 
net sum of $1,623.99 after payment of $817.76 transportation 
charges, shipment having been made in car SFRD 17555; 


(10) On or about May 19, 1955, 462 boxes Valencia oranges 
at agreed prices per box and for $2,449.75 delivered and for the 
net sum of $1,631.99 after payment of $817.76 transportation 
charges, shipment having been made in car SFRD 32625; and 


(11) On or about May 24, 1955, 462 boxes of Valencia oranges 
at $5.65 per box and for $2,610.30 delivered, and for the net 
sum of $1,821.80 after payment of $788.50 transportation charges, 
shipment having been made in car SFRD 16348. 


c. From Pacific Coast Fruit Distributors, Inc., Los Angeles, 
California: 


(1) On or about May 19, 1955, 462 boxes of oranges for the 
delivered price of $2,355.10 and for the net sum of $1,525.08 
after payment of $830.02 transportation charges, shipment hav- 
ing been made in car SFRD 10308; 


(2) On or about May 20, 1955, 1,060 cartons of Valencia 
oranges at agreed prices per carton and for $2,700.50 delivered, 
and for the net sum of $1,841.62 after payment of $858.88 trans- 
portation charges, shipment having been made in car PFE 2486; 


(3) On or about May 20, 1955, 462 boxes Valencia oranges 
at agreed prices per box and for $2,456 delivered, and for the 
net sum of $1,620.53 after payment of $835.47 transportation 
charges, shipment having been made in car SFRD 13258; and 


(4) On or about May 23, 1955, 1,040 cartons of, Valencia 
oranges at $2.85 per carton and for $2,964 delivered and for the 
net sum of $2,128.63 after payment of $835.37 transportation 
charges, shipment having been made in car PFE 65535. 
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d. From American National Foods, Inc., Fort Pierce, Florida: 


(1) On or about May 26, 1955, 525 Bruce boxes of grapefruit 
at $2 per box f.o.b. and for the net sum of $1,050, shipment 
having been made in car WFEX 70788; 


(2) On or about May 28, 1955, 525 Bruce boxes of oranges 
at $3.20 per box f.o.b. and for the net sum of $1,680, shipment 


having been made in car URT 38157; 


(3) On or about May 28, 1955, 463 Bruce boxes of grapefruit 
for the net sum of $734, f.o.b., shipment having been made in 
car FHIX 40937. 


5. The aforesaid shipments total, in number, 39, and the 
aggregate of the amounts due therefor exceeds $56,000. 


6. Pursuant to Section 9 of the Administrative Procedure 
Act (5 U.S.C. 1008b), by letter dated October 4, 1955, person- 
ally served on Joseph Abbate, president of respondent corpora- 
tion, on October 11, 1955, respondent was notified of the violations 
alleged therein and was afforded an opportunity to demonstrate 
or achieve compliance with provisions of the act. Respondent 
has made no reply to that letter. 


7. On or about July 6, 1955, respondent filed a voluntary 
petition in bankruptcy in the United States District Court for 
the Northern District of Illinois, Eastern Division, which pro- 
ceeding is numbered 55 B 1944. On or about July 11, 1955, the 
respondent was adjudicated a bankrupt and all of its assets were 
turned over to the duly appointed receiver for ultimate dis- 
tribution as directed by the bankruptcy court. 


CONCLUSIONS 


Respondent’s failures to pay for perishable agricultural com- 
modities, as set forth in the Findings of Fact, constitute repeated 
and flagrant violations of section 2 of the act (7 U.S.C. 499b), 
regardless of respondent’s financial inability to pay. See e.g., 
In re Vincent J. Squillante, 13 A.D. 304 (1954). Consequently, 
pursuant to the provisions of section 8 of the act (7 U.S.C. 
499h), respondent’s license should be revoked. The institution 
of bankruptcy proceedings or a discharge in bankruptcy does 
not bar or alter this result. See, e.g., In re James L. (Lonnie) 
Cecil, 7 A.D. 1105 (1948). 
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ORDER 


Effective on the 15th day after this date, the respondent’s 
license is revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4755) 


KAPLAN’S FRUIT AND PRODUCE Co. v. RED PAFFILE PRODUCE Co. 
PACA Docket No. 6810. Decided July 19, 1956. 


Failure to Pay Balance of Contract Price for Produce—Default 


Headnotes in 15 A.D. 866, applicable here. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on April 5, 1956. Complainant 
seeks an award of reparation in the amount of $994.10, which is 
alleged to be the balance of the total purchase price of six lots 
of produce sold and delivered to respondent during September 
and October 1955. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 18, 1956. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 28, 1956. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Harry Mollin, 
David Kaplan, Milton Kaplan, and Dora Kaplan, doing business 
as Kaplan’s Fruit and Produce Co., whose address is 780 Market 
Court, Los Angeles, California. 


2. Respondent is an individual, Eugene Red Paffile, trading as 
Red Paffile Produce Co., whose address is Box 129-A, Route 1, 
Clarkston, Washington. At the time of the transactions com- 
plained of herein, respondent was not licensed under the act, but 
was subject to license. 


3. During September and October 1955, in the course of 
interstate commerce, complainant sold to respondent six lots of 
produce, consisting of lettuce, grapes, grapefruit, romaine, car- 
rots, tomatoes, okra, celery, cucumbers, broccoli, and beans. The 
dates of the respective sales and the applicable prices are as 


follows: 





Date Amount of Invoice 
September 30 $ 361.75 
September 30 159.50 
September 30 8.85 
October 8 351.25 
October 18 343.75 
October 29 444.25 

Total $1,669.35 


4. Six lots of produce meeting the specifications of the fore- 
going contracts were delivered by complainant to respondent at 
Los Angeles, California. Respondent accepted the produce and 
made no complaint with respect thereto. 


5. The total purchase price of the produce is $1,669.35. Of 
this amount respondent has paid $675.25, leaving due and owing 
to complainant from respondent the sum of $994.10. 


6. The formal complaint was filed on April 5, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the amount of 
$994.10 is in violation of section 2 of the act. Complainant 
should be awarded reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $994.10, with interest thereon 
at the rate of 5 percent per annum from December 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4756) 


CASPER MAYRSOHN, INC. v. HEYWARD & HopGson. PACA Docket 
No. 6798. Decided July 19, 1956. 


Failure to Fulfill Terms of Contract—Return of Advance 
—Default 


Where respondent failed to file an answer to a complaint alleging that 
complainant made an advance to respondent with the understanding 
that respondent would ship produce to complainant to be sold for 
respondent’s account but respondent failed to make any shipments 
and complainant requested a return of the advance less a sum due 
respondent in connection with another transaction, held, respondent’s 
failure to reply constitutes an admission of the allegations and a 
waiver of oral hearing and complainant is awarded reparation for 
the amount requested for this violation of the act. 


Complainant pro se. Mr. Robert R, Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on August 12, 1955. 
The formal complaint was filed on December 14, 1955. Complain- 
ant alleges that it advanced $3,500 to respondent pursuant to 
a contract whereby respondent was to ship tomatoes and cucum- 
bers to complainant to be sold for respondent’s account and that 
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respondent failed to ship any tomatoes or cucumbers or to repay 
the advance. Complainant requests an award of reparation in 
the amount of $3,324.21, which sum represents the advance less 
$175.79 due respondent in connection with another transaction. 


A copy of the report of investigation made by the Department 
was served upon complainant on May 11, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 9, 1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Casper Mayrsohn, Inc., is a corporation whose 
address is 204 Franklin Street, New York, New York. 


2. Respondent is a partnership composed of Arthur R. Hey- 
ward, Richard C. Heyward and John Hodgson, doing business 
as Heyward & Hodgson, whose address is P. O. Box 578, New- 
berry, Florida. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On December 2, 1954, in the course of interstate commerce, 
complainant entered into a contract with respondent wherein 
it was agreed that tomatoes and cucumbers to be grown by 
respondent in the State of Florida during the 1955 spring season 
would be shipped to complainant to be sold by it for respondent’s 
account. It was agreed further that complainant would advance 
$2,500 to respondent which amount complainant would deduct, 
together with its commission, from the proceeds of the sales of 
the tomatoes and cucumbers. 


4. Pursuant to the foregoing contract, complainant advanced 
$2,500 to respondent. Later, complainant advanced an additional 
$1,000 to respondent, or a total sum of $3,500. 


5. Respondent failed to ship any tomatoes or cucumbers to 
complainant pursuant to the foregoing contract. 
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6. The total advances of $3,500, less $175.79 due by com- 
plainant to respondent in connection with another transaction, 
leaves a balance of $3,324.21 due and owing by respondent to 
complainant. 


7. The informal complaint was filed on August 12, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to ship tomatoes or cucumbers in accord- 
ance with the contract of December 2, 1954, is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $3,324.21, with interest, from July 1, 1955, 
since the evidence indicates that shipments of respondent’s 1955 
spring crop of tomatoes and cucumbers terminated in the first 
part of June 1955. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,324.21, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4757) 


REID AND JOYCE PACKING COMPANY v. G. W. TOUCHSTONE. PACA 
Docket No. 6736. Decided July 19, 1956. 


Jurisdiction of Secretary—Negligence under Transporta- 
tion Contract—Default—Dismissal 


Where complainant alleged that it sold lettuce to a pool of buyers; that 
the buyers rejected the lettuce upon arrival; that respondent, the 
trucker, admitted liability for the condition of the lettuce; and com- 
plainant*> claimed reparation for the difference between the amount 
remitted by respondent and the agreed contract price to the buyers: 
held, respondent’s assumption of liability was for negligence and not 
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upon an implied contract of purchase and the act does not confer 
jurisdiction to award reparation for negligence under a transportation 
contract and, therefore, the complaint is dismissed. 


Mr. T. C. Curry, of Salinas, California, for complainant. Mr. Robert R. 
Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 2, 1955. The formal 
complaint was filed on January 19, 1956. Complainant alleges 
that it sold a truckload of lettuce to a pool of buyers in the State 
of Texas in June 1955; that the lettuce was rejected by the 
buyers; and that respondent, the trucker, disposed of the lettuce 
and agreed to be responsible for the purchase price. Complainant 
seeks an award of reparation against respondent in the amount 
of $395.95. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 14, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 13, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Reid and Joyce Packing Company, is a part- 
nership composed of Carroll W. Reid and Matthew J. Joyce, 
whose address is P. O. Box 1181, Salinas, California. 


2. Respondent is an individual, G. W. Touchstone, whose ad- 
dress is 1500 South Zarzamora Street, San Antonio, Texas. At the 
time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license. 


3. On or about June 15, 1955, complainant contracted to sell 
approximately 280 crates of lettuce to a pool of buyers in the 
State of Texas for $3.35 per crate f.o.b. Salinas, California. The 
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contract was negotiated by a broker, C. H. Robinson Co. of Tulsa, 
Oklahoma. 


4. On or about June 15, 1955, complainant loaded 275 crates 
of lettuce on respondent’s truck. Respondent transported the let- 
tuce from Salinas, California, to Denison, Texas. Upon arrival 
of the truck at Denison, Texas, the buyers refused to accept the 
lettuce because of its condition. Respondent advised the broker 
that he was responsible for the condition of the lettuce. Respond- 


ent disposed of the lettuce. 


5. At the request of complainant, the broker sent respondent 
an invoice for $921.25. Respondent paid $525.30 to the broker, 
which amount was remitted to complainant. The balance of the 
invoiced amount has not been paid by respondent. 


6. The formal complaint was filed on January 19, 1956, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The complaint alleges and the record shows that complainant 
sold a quantity of lettuce to a pool of buyers in the State of 
Texas and respondent transported the lettuce from the loading 
point, Salinas, California, to the pool buyers. While the record 
fails to show who employed respondent as the carrier, we will 
assume that complainant did for purposes of this discussion. On 
June 21, 1955, the broker sent complainant the following tele- 
gram: 

“Touchstone Truck With Griffin Load Delayed Arrived Today 
Showing Heavy Slime Buyer Refused Abandoned To Truck. 
Trucker Says Will Assume Responsibility.” 


The broker advised complainant in a letter dated July 19, 1955, 
that the trucker admitted responsibility for the condition of the 
lettuce and that he had invoiced respondent as requested by com- 
plainant. Respondent’s assumption of liability appears to have 
been an assumption of liability for negligence under his transpor- 
tation contract. The evidence fails to establish that respondent 
expressly agreed to buy the 275 crates of lettuce at $3.35 per 
crate, or a total of $921.25, following arrival of the lettuce at 
Denison, Texas, and its rejection by the buyers. The fact that 
respondent retained possession of the lettuce (and presumably 
sold it) did not create an implied contract of purchase, because 
respondent already had possession of the lettuce under the trans- 
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portation contract. We conclude, therefore, that respondent’s 
liability to complainant arises solely out of the transportation 
contract. 


There is then for consideration the question whether a con- 
tract for the transportation of perishable agricultural commodi- 
ties is within the coverage of the Perishable Agricultural Com- 
modities Act. This is a question of jurisdiction, which we raise. 
Section 2, subsection (4) of the act (7 U.S.C. 499b(4)) makes it 
unlawful in or in connection with any transaction in interstate 
or foreign commerce for any commission merchant, dealer or 
broker “to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any such 
commodity to the person with whom such transaction is had; 
or to fail, without reasonable cause, to perform any specification 
or duty, express or implied, arising out of any undertaking in 
connection with any such transaction.” Although the word “trans- 
action” is not defined in the act or the regulations, it has been 
consistently construed to mean any of the types of contracts or 
understandings which are mentioned in the definitions in the act 
for commission merchants, dealers, and brokers, that is, consign- 
ments, purchases and sales, and the negotiating of sales and pur- 
chases on behalf of a seller or purchaser. In Anonymous Decision, 
4 A.D. 332 (1945), it was held that the evidence failed to estab- 
lish a sale of the tomatoes by complainant to respondent as 
alleged in the complaint and that the act conferred no jurisdiction 
to award reparation for money loaned by complainant to respond- 
ent to purchase tomatoes from others or for complainant’s 
charges for hauling the tomatoes to respondent. In Anonymous 
Decision, 4 A.D. 934 (1945), it was found that complainants 
and respondent entered into a contract whereby respondent was 
to ship carloads of grapes to complainants and the latter were to 
receive a commission for arranging for storage space, payment 
of the freight charges and gassing the grapes. Respondent failed 
to ship any grapes to complainants. It was held that the stipu- 
lated compensation was not for grapes bought or sold or con- 
tracted to be bought or sold or consigned, or the purchase and 
sale thereby negotiated by a broker, and, therefore, respondent’s 
failure to pay complainants for the kind of services that were 
to be rendered was not in violation of the act. 

It is concluded that the act does not confer jurisdiction to 


award reparation for negligence under a transportation contract 
and, for this reason, the complaint herein should be dismissed. 














888 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 888 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4758) 


CONNER BROKERAGE COMPANY. v. GRO-PAK FARMS, INC. PACA 
Docket No. 6813. Decided July 31, 1956. 


Failure to Pay Brokerage—Default 


Where it is alleged that respondent employed complainant to negotiate 
contracts for the sale of lettuce but respondent failed to pay the agreed 
brokerage and also failed to file an answer to the complaint, held, its 
failure to reply constitutes an admission of the allegations and waiver 
of oral hearing and complainant is awarded reparation for his brokerage 


services. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 21, 1955. The 
formal complaint was filed on March 26, 1956. Complainant seeks 
an award of reparation in the amount of $827.40, which is 
alleged to be the agreed brokerage earned in negotiating con- 
tracts for the sale by respondent of 27 lots of lettuce during 
August, September and October 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on April 30, 1956. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on May 24, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Sam Walter Conner, doing 
business as Conner Brokerage Company, whose address is 910 
South Pearl Expressway, Dallas, Texas. 


2. Respondent is a corporation, Gro-Pak Farms, Inc., whose 
post office address is Box 1048, Watsonville, California. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. During August, September and October, 1955, in the 
course of interstate commerce, respondent employed complainant 
to negotiate contracts for the sale by respondent of 27 carloads 
or truckloads of California lettuce. Respondent agreed to pay 
complainant brokerage of ten cents per package. The 27 loads 
contained 8,274 packages. 


4. In accordance with the instructions given by respondent, 
complainant negotiated contracts for the sale of the 27 loads 
of lettuce to purchasers in Dallas, Waco and Fort Worth, Texas. 
The lettuce was shipped from Watsonville, California, to the 
purchasers in Texas, and was accepted by them. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed brokerages totaling $827.40, or any 
part thereof. 

6. The formal complaint was filed on March 26, 1956, which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant for brokerage serv- 
ices is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $827.40, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $827.40, with interest thereon 
at the rate of five percent per annum from November 1, 1955, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4759) 


HAROLD C. MOUNT, INC. v. SOUTHERN PRODUCE Co. PACA Docket 
No. 6812. Decided July 31, 1956. 


Failure to Pay Balance of Contract Price—Default 


Headnotes in 15 A.D. 870, applicable here. 
Complainant pro se. Mr, A. D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 16, 1956. 
The formal complaint was filed on May 8, 1956. Complainant 
seeks an award of reparation in the amount of $300.00, which is 
alleged to be the balance of the purchase price of potatoes sold 
and delivered to respondent during September 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on May 15, 1956. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on May 18, 1956. — 

At the time of the service of the formal] complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Harold C. Mount, Inc., whose 
address is Route U.S. 130, Hightstown, New Jersey. 


2. Respondent is an individual, Ernest Talmadge Griffis, trad- 
ing as Southern Produce Co., whose address is Valdosta State 
Market, Valdosta, Georgia. At the time of the transaction com- 
plained of herein, respondent was not licensed under the act, 
but was subject to license. 
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3. On or about September 26, 1955, in the course of interstate 
commerce, complainant sold to respondent 285 100-pound bags 
of U.S. No. 1, Size A, potatoes at $1.95 per bag delivered Val- 
dosta, Georgia. 


4. On or about September 26, 1955, complainant shipped 
potatoes conforming with the terms of the contract by truck 
from Hightstown, New Jersey, to respondent at Valdosta, Georgia. 
Respondent accepted the potatoes on arrival and made no com- 
plaint with reference thereto. 


5. The total purchase price of the truckload of potatoes is 
$555.75. Respondent paid freight charges of $152.25 to the 
trucker and paid $103.50 to complainant, leaving due and owing 
to complainant from respondent the sum of $300. 


6. The formal complaint was filed on May 8, 1956, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure ofrespondent to’ file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s ‘failure to ‘pay .to ‘complainant the balance of the 
purchase price of the potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $300, with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $300, with interest thereon 
at the rate of 5 percent per annum from November 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—FAILURE TO FILE COMPLAINT WITHIN 
REQUIRED PERIOD 


(No. 4760) 


PACA Docket No. 6753. Dismissed July 10, 1956, by Thomas J. 
Flavin, Judicial Officer. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4761) 


In re ALLIED PRODUCE DISTRIBUTORS COMPANY. PACA Docket 
No. 6638. Issued July 12, 1956. Order by Thomas J. Flavin, | 
Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4762) 


PACA Docket No. 6621. Dismissed July 19, 1956, by Thomas J. 
Flavin, Judicial Officer. 
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